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of many individuals and institutions. Particular thanks are owed to the representatives of
EU-based human rights NGOs who convened in Prague on June 26-27, and November 16-17,
2019, to deliberate and discuss recommendations for visa reform for human rights defenders.
Thanks are also due to colleagues in the various surveyed countries who helped distribute our
human rights defender visa survey to gather key information for this project. And lastly, we
are grateful to our colleagues who work tirelessly and at great peril to defend human rights in
their home countries and internationally. It is our sincere wish that the results of this work will
benefit the greater community of human rights defenders.

Prague, October 2020

EXECUTIVE SUMMARY
This paper examines the legal and practical barriers that human rights defenders (HRDs)1
face when applying for visas to enter the European Union. The paper draws on legal research,
survey responses from self-identified HRDs, and in-depth interviews with HRDs on their travel
and visa application experiences.2 We provide an overview of the EU visa regime and the
challenges faced by HRDs, as well as recommendations for changes that could improve this
process in a way that would better meet the needs of these individuals as they fight for human
rights in their respective countries.
The periphery of Europe is home to several countries where civil society has been
marginalised, attacked, and, in some cases, outlawed. Citizens engaged in human rights
defense in these countries have come under increasing pressure and are often victims of direct
and indirect government-sponsored violence, threats, imprisonment, surveillance, and even
death. In response to these deteriorating conditions, the European Union has designed official
policies to support HRDs, including policies intended to facilitate their mobility to, and within,
the EU. A number of EU based organisations have also developed fellowship, respite, and
emergency assistance programs as a way to allow these HRDs to meet and engage with each
other and with their EU counterparts in safe environments and/or to seek safety or recover
from the many stresses that are inherent in their work. For HRDs to be able to take advantage
of these various opportunities and support within the EU, however, they must have reliable
access to valid EU visas.

1
2

“Human rights defender is a term used to describe people who, individually or with others, act to promote or protect
human rights.” United Nations, Office of the High Commissioner for Human Rights (OHCHR).
Full survey results can be found on www.ceeliinstitute.org/hrd-survey/
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In most cases, this means access to a valid Schengen Zone visa, which will permit them to
travel to and within Europe‘s Schengen zone (a frontier-free area including some, but not all
EU countries). 3

The Recommendations

The EU legal and policy regime governing these matters is complex, involving a web of
instruments that address a variety of issues, but which are all subject to the requirement of
consistency.4 This requirement of consistency should, in theory, ensure that no policy in one
area undermines another. However, in reality, the relevant policies and instruments, and the
practices that take place pursuant to them, are often not aligned. EU human rights policies are
simply not consistent with EU visa policies. This paper recommends a number of actions for
EU-based NGOs, EU Member States, and EU Institutions, designed to increase the access of
HRDs to visas to travel within the territory of the EU.

1. EU-based NGOs should undertake consistent advocacy to the Member States’ Foreign
Affairs Ministries (MFAs) and Interior Ministries about HRDs and the importance of their
access to and mobility within the EU. This should include:

I. Recommendations for EU-based NGOs

		
a.
			
			
		
b.
		
c.
			
		
d.
			
			
			

Strengthening engagement with and providing briefings to EU Member State
Interior Ministry components responsible for immigration, security, and law
and order;
Documenting and showcasing egregious cases as well as visa/travel successes;
Developing and delivering human rights trainings for relevant national authorities
of the EU Member States; and
Strengthening engagement with and providing briefings to EU Member State
Foreign Ministry components responsible for visa policy and practice, including
increased connections and engagement with relevant consular departments of
EU Member State Foreign Ministries.

2. Smaller NGOs should consider partnering with larger NGOs when issuing letters of
invitation to HRDs in support of visa applications.
3. Promote the issue of HRD mobility at the EU level (for example with Members of the
European Parliament), including circulating recommendations and stories.
4. Communicate stories of barriers to access and visa issuance malpractice to mass media.
5. Continue to support HRDs in the visa application process (through guidance, invitations,
and provision of technical support, such as booking references, insurance, etc.):

3

These recommendations will address both EU policies and Schengen Zone procedures. It is important to remember,
the two are not co-equal: Several EU member states (Bulgaria, Croatia, Cyprus, Ireland, and Romania) are not
Schengen members, whereas several non-EU member states (Norway, Iceland, Switzerland, and Liechtenstein)
are members of the Schengen Zone.
4
Article 7 of the Treaty on the Functioning of the European Union states that “The Union shall ensure consistency
between its policies and activities, taking all of its objectives into account and in accordance with the principle of
conferral of powers.”

		
a.
		
b.
			
		
c.
			
		
d.
			
		
e.
			
			
		
f.
			
		
g.
			
			
		
h.
			

Familiarise staff with the EU Visa Handbook;
Provide information to NGO partners in third countries about the Schengen visa
application process (including circulating the EU Visa Handbook);
When necessary, issue support letters to attest to the identity and good faith
of the specific HRDs intending to travel to the EU;
When relevant, identify the project funder or donor in the invitation text
(e.g., European Commission funded programmes);
Increase available fellowships and internships within the EU, and foster links
with EU academic and cultural institutions to facilitate and/or further strengthen
the invitation process;
Aim at long-term planning by working with HRDs to envisage and issue multiple
invitations to facilitate applications for Multiple Entry Visas (MEVs);
Monitor and collect information on serious visa malpractices by Member States
or external service providers, including in relation to alerts in the Schengen
Information System (SIS);
Refer serious systematic malpractices to appropriate components of the
European Commission for possible investigation;
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i.
			
		
j.
			

Consider supporting HRDs who have undertaken appeals and litigation regarding
visa issues; and
Establish links with networks of immigration lawyers and experts who would be
able to provide support to HRDs in need.

6. Develop professional ties with other relevant human rights networks in Europe, including
Protect the Defenders, ICORN, and the Human Rights Cities Network.

II. Recommendations for EU Member States
1. EU visa policy is in conflict with EU human rights policies. EU Member States should,
accordingly, pursue and support amendments to the EU Visa Handbook and the EU Visa
Code with a view to achieving effective implementation of the corresponding provisions
on the mobility of HRDs as contained in the EU Guidelines on HRDs, and the corresponding
provisions on visa facilitation for HRDs adopted within the framework of the EU Common
Foreign and Security Policy.
2. Address more extensively the issue of visa facilitations for HRDs within the framework of
the Common Foreign and Security Policy.
3. Exercise the discretion envisaged in the EU Visa Code to facilitate the issuing of visas
to HRDs. Instruct consulates to apply the most favourable conditions and procedures for
issuing visas to HRDs; examples include the exercise of flexibility in relation to processing
times, documentary requirements, fees, issuance of MEVs, admissibility, and examination
of applications, and LTV visas.
4. Within the context of Local Schengen Cooperation (LSC), and with the support of EU
delegations, coordinate the exercise of national discretion on issuing visas to HRDs, and
identify good practices to be adopted as a model.
5. Work closely with EU human rights NGOs with strong ties to activities in non-EU countries
to address the issue of mobility of HRDs.
6. Train relevant EU Member State national officials to ensure that they can identify different
categories of HRDs and support them.
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c. Introduce offices in EU Member State MFAs dedicated to liaising with NGOs and
			 HRDs, including on the issuance of visas; and
		
d. Accelerate the introduction of electronic visa applications.
8. Consider the security risks and potential information leaks associated with the use of
external visa service providers and their staff – particularly in countries where HRDs and
civil society activists are under significant pressure from authorities. When external service
providers are used in a third country where a Member State is represented or has a consular
presence, leave open the possibility of HRD visa applicants applying directly at the
consulate.
9. Closely monitor the performance of external service providers to ensure that they fully
respect the provisions of the legal instruments regulating their cooperation with the
Member States, as outlined in Annex 10 of the Visa Code.
		
a.
			
		
b.
			
		
c.
			

Provide external service providers with clear instructions, fully compliant with
the Visa Code and relevant EU law;
Ensure that external service providers are adequately trained to fulfil their tasks
in compliance with the Visa Code and relevant EU law; and
Fully implement the newly introduced obligation to provide a complaint
procedure in relation to the conduct of external service providers.

10. Support the introduction of more EU-funded shelter programmes for HRDs. Ensure the
support of EU delegations for such shelter programmes, and ensure that these, as well as
Member State-funded civil society programmes, are effectively coordinated with visa
policy.
		
a.
			
		
b.
			

In support of this recommendation, work with the EU Human Rights Defenders
Mechanism (ProtectDefenders.eu); and
Become familiar with the Shelter Cities Initiative, the Human Rights Cities
Network, and ICORN as examples of good practice.

11. Ensure that effective remedies are available to HRDs and others to exercise the rights to
information, access, correction, and erasure in relation to Schengen Information System
(SIS) alerts for the purpose of entry refusal. Ensure HRDs are able to exercise the right of
appeal against visa refusal decisions.

7. Ensure provision of accessible visa-issuing services:
		
a.
			
			
		
b.
			
			

Ensure consular coverage in third countries and regions. Where it is not possible
to have a consular presence, conclude representation arrangements or organise
other forms of cooperation;
Consider reinstating consular services in the countries with visa-free regimes with
the EU (e.g., Georgia, Ukraine, Moldova), with attention to the needs of HRD visa
applicants from third countries for which visa regimes still exist;

12. Monitor that alerts in the SIS for the purpose of refusing entry comply with the principle of
proportionality and are based on an individual assessment. Provide training to this effect
to relevant EU Member State national authorities.
13. For non-Schengen EU Member States, implement all applicable recommendations through
national visa policy.
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III. Recommendations for EU Institutions
1. The European Commission, supported by the Visa Committee, the European Parliament
and the Council, should include specific instructions in the EU Visa Handbook on granting
facilitations to HRDs and their family members in the context of the exercise of discretion
by the Member States. Specific instructions or guidance should also be included to clarify
the interpretation of relevant terms of the EU Visa Code as concerns processing times,
documentary requirements (particularly with regard to financial stability/income/official
employment, criminal records, and family ties), fees, MEVs, admissibility and examination
of applications, and LTV visas.
2. Strongly endorse at the political level the importance of HRDs’ mobility and ability to enter
the EU in the context of the EU’s support for HRDs as part of the EU External Human Rights
Policy. The Presidency of the Council should play a key role in supporting this process.
3. Work towards the introduction of amendments to the legal instruments on visas,
particularly the Visa Code.
		
a.
			
		
b.
			
			
			

Address shortcomings in relation to the Code’s user-friendliness and human rights
compliance and orientation; and
Introduce facilitations for HRDs based on a clear definition of a HRD, developed
and implemented with input from the Common Foreign and Security Policy and
EU missions, and addressing the Member States’ concerns in relation to
immigration risks and abuse of the system.

4. The EU Council Working Party on Human Rights (COHOM) should make recommendations
to the European Council on the issue of mobility of HRDs on the basis of information from
EU Member State delegations, and promote the integration of mobility-enhancing
provisions into relevant EU policies and actions.
5. The European Commission should continue monitoring Member State compliance with the
legal instruments on visas, the Regulation on the SIS in the field of border checks, and
other relevant EU instruments, including the EU Charter of Fundamental Rights.
		
a.
			
			
			
			
		
b.

In particular, the European Commission should monitor the availability of
effective domestic remedies in the Member States for the exercise of the rights to
information, access, correction, and deletion in relation to SIS alerts for the
purpose of refusal of entry, and the right of appeal against visa refusal decisions;
and
Initiate infringement proceedings against EU Member States, when required.

6. ‘Focal points’ or liaison officers for local HRDs in EU Delegations (or Member State
Embassies) should liaise with relevant EU Consulates in relation to visas for HRDs and
participate in Local Schengen Cooperation.

13

1.

INTRODUCTION

The closing civic space and crackdowns against activists, human rights defenders (HRDs),
and civil society in countries around the periphery of Europe threaten core European values
and interests. HRDs - defined by the United Nations as those individuals, groups, and organs
of society that promote and protect universally recognised human rights and fundamental
freedoms5 - have faced increased physical and financial insecurity in many of these countries.
As a result, there is an increased need to identify effective channels of support in order
to continue providing non-governmental assistance to these individuals. In particular,
the mobility needs of HRDs from the periphery of Europe have grown as threats broaden
and increase in their home countries. Additionally, different and new categories of rights
defenders have become more active at the same time as crackdowns have increased, for
example, activists from LGBTI communities.
The European Instrument for Democracy and Human Rights (EIDHR), an EU international
development funding mechanism, provides funding for the temporary or emergency
relocation of HRDs most at risk through the European Union Human Rights Defenders
Mechanism, which is administered by ProtectDefenders.eu. EIDHR, working through its
implementers, provides a range of support services to HRDs, including the EU Human Rights
Defenders Relocation Platform, ‘a global platform of national, regional and international
organisations involved in programmes for the temporary relocation of Human Rights
Defenders’.6
It is against this background that this paper assesses the position of HRDs within EU visa
policy and makes recommendations for reform. The paper starts by tracing the central role
that HRDs occupy within the EU‘s external human rights policy and then assesses the extent
to which this key role, and a corresponding EU commitment to support mobility of HRDs into
and within Europe, finds reflection in EU visa policy. We also discuss how these two sets of
policies—human rights policy and visa policy—are frequently at odds. This is followed by a
detailed analysis of how EU law on visas impacts HRDs and, finally, the paper recommends
steps for ensuring consistency between EU policies on HRDs and on visas.
Faced with arguments for changes in EU policy to provide visa accommodation for HRDs,
it is likely that a number of Member States will argue that the EU should continue to rely on
existing national discretion to ensure that HRDs receive the mobility support they require.
This argument has been traditionally based on a position that security, immigration control,
and the safeguarding of national autonomy would be undermined by the introduction of
obligations into the EU legal instruments on visas to facilitate mobility for HRDs. However,

5

This definition is provided in the EU Guidelines on Human Rights Defenders 2008, Council doc. 16332/2/08 REV 2,
10 June 2009, para. II.3, and draws upon Article 1 of the UN Declaration on the Right and Responsibility of Individuals,
Groups and Organs of Society to Promote and Protect Universally Recognised Human Rights and Fundamental
Freedoms (UN Declaration on Human Rights Defenders), 9 December 1998, A/RES/53/144, 8 March 1999.
6 Regulation (EU) 235/2014, OJ 2014 L77/88. See https://www.protectdefenders.eu/en/supporting-defenders.html#;
https://www.hrdrelocation.eu/, [accessed 21/01/2020].
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in the absence of specific obligations in EU instruments, the Member States, with some
exceptions, have not made a serious effort to exercise their discretion under EU visa policy
for the benefit of HRDs. As such, this paper recommends that the issue of HRDs’ mobility be
revived at the highest political level with a view to, in the long term, specifically addressing
the needs of HRDs in the EU’s legal and policy instruments on visas, and, in the short term,
ensuring that national discretion on visas is exercised and coordinated in a manner that
assists HRDs.

1.1.

Scope and Methodology

The community of HRDs referred to in this report is diverse. They come from regions that
are both predominantly Christian and predominantly Muslim. They are lawyers, journalists,
activists, and academics. The fields in which they work include media freedom, minority
rights, women’s rights, LGBTI rights, law, human rights, and anti-corruption. Despite existing
support programs, great challenges exist for these HRDs, whether they seek emergency visas,
or simply need regular visitor visas for travel to the EU to work on cooperative programs
with European peers, engage in networking, attend seminars and conferences, study, or
participate in respite programs specifically designed for HRDs.
To better understand these challenges, the authors undertook a comprehensive survey of
HRD travel and visa experiences from European ‘periphery’ countries, including the Eurasia
region.7 The survey, offered in English, Russian and Turkish, was distributed among human
rights defenders in Eurasia via partnership networks with EU-based human rights NGOs and
received more than 120 replies between May and October 2019 from self-identified HRDs from
many different fields. Additional sources of anecdotal information and detailed case studies
emerged through a process of interviewing recommended and self-referred HRDs. While
we believe that the recommendations in this report are equally relevant to HRDs from other
regions, we recognise that, as the population surveyed was geographically limited, there may
be experiences and needs of non-surveyed communities that are not captured in this report.
The content of this paper is based upon: (1) a review of the survey responses; (2) in-depth
interviews with HRDs on their travel and visa application experiences; (3) legal research; and
(4) the results of an in-person meeting which convened representatives of fourteen Europebased human rights NGOs to refine the paper’s draft recommendations, based on their
experience working with HRDs who were interacting with EU systems.8
This paper will primarily address EU visa policies as applied within the Schengen Area. The
Schengen Area (or ‘Schengen territory’, named after the city in which the agreement for its
creation was signed), comprises almost all EU Member States, in addition to Iceland, Norway,
Switzerland, and Liechtenstein, which are not members of the EU but have agreements of

7
8

The survey was open for anonymous response and distributed among the human rights communities in: Armenia,
Azerbaijan, Belarus, Kazakhstan, Kyrgyzstan, Russia, Tajikistan, Turkey, and Uzbekistan.
Organisations represented at the meeting: FIDH (Paris), Amnesty International (Secretariat - London), Civil Rights
Defenders (Stockholm), Front Line Defenders (Dublin), Polish Helsinki Group (Warsaw), Prague Civil Society Centre
(Prague), People in Need (Prague), Free Russia Foundation (Kyiv/Washington, DC), Freedom House (Vilnius/
Washington, DC), the Nemtsov Foundation (Bonn), and the CEELI Institute (Prague).
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association in relation to the implementation, application, and development of the Schengen
acquis with the EU.9 Ireland has opted out of Schengen requirements (as has the United
Kingdom), and while Bulgaria, Croatia, Cyprus, and Romania are ultimately obligated to join
the Schengen Area, they have not yet done so. These Schengen ‘exceptions’ raise a variety
of caveats when discussing visa regimes for those five individual EU countries (plus the UK),
and visa issues involving those countries may need to be examined on a case-by-case basis.
It is also important to remember that visas issued by those five countries may only be good
for travel to that particular country, whereas those issued by countries that have signed the
Schengen Agreement are, with the exception of limited territorial validity (LTV) visas, valid
for all countries within the Schengen Area. Accordingly, this paper primarily addresses the
Schengen regime, and references to EU countries should be understood as mainly applying to
those countries that are within the Schengen Area.

1.2.

The Acute Need for HRD Mobility

The periphery of Europe is home to a number of countries where civil society has been
marginalised, attacked, and, in some cases, outlawed. According to a recent white paper
by the Carnegie Endowment for International Peace, the closing of civic space has not
only worsened but, over the last ten years, has become an identifiable aspect of a trend
in democratic recession and authoritarian resurgence. Citizens engaging in human rights
defence in these countries have come under increasing pressure and, while they work to
protect the rights of others, their own rights are often abused, as they are victims of direct
and indirect government-sponsored violence, threats, imprisonment, surveillance, and even
death. The conditions for HRDs in their home countries have deteriorated to the degree
that the European Union has responded with official policies to support them, including to
facilitate their mobility to and within the EU.
Indeed, the number of such programmes has increased to the extent that they have created
networks of support and a community of individuals and organisations based in Europe and
the United States who defend HRDs. In addition, participation in conferences, seminars,
networking events, respite, and rehabilitation, and other work-related programmes organised
by human rights NGOs in Europe have become means of survival for this embattled group
of human rights defenders and, in many cases, an opportunity for both recovery and critical
networking not only with European counterparts but also among themselves. On the
other side of the equation, EU countries that facilitate the visits of HRDs from neighbouring

9

The Schengen Area comprises 26 European states that have officially abolished all passport and all other types of
border control at their mutual borders. The area, named after the 1985 Schengen Agreement, mostly functions as
a single jurisdiction for international travel purposes, with a common visa policy. Four EU states (Bulgaria, Croatia,
Cyprus and Romania) are legally obliged to join the area in the future, while one other (Ireland) has opted-out. Four
European Free Trade Association (EFTA) member states (Iceland, Liechtenstein, Norway and Switzerland) are not
members of the EU, but have signed agreements in association with the Schengen Agreement. Recitals 31-38
Regulation 810/2009, op. cit. supra note 9.
10
A Limited Territorial Validity Visa is valid for one or more member state, and can be contrasted with a uniform visa,
which is valid for all states within the Schengen Area; Article 2(3) Regulation 810/2009.
11
Brechenmacher and Carothers, Defending Civic Space: Is the International Community Stuck? Carnegie Endowment
for International Peace, Paper, 22 October 2019, https://carnegieendowment.org/2019/10/22/defending-civic-space-is-international-community-stuck-pub-80110, [accessed 22/10/19].
12
https://sheltercity.nl/ Funded by the Netherlands Ministry of Foreign Affairs
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countries also facilitate broader EU human rights policies and goals. HRDs visits are often
sponsored by official EU initiatives or by European national governments via grants to
intermediary organisations, and many institutions rely upon the expertise and testimonies of
HRDs to help inform their external policies.
However, to access these critical opportunities, HRDs need to be able to travel to Europe
and, for that, they require visas. Unfortunately, this administrative step often becomes an
insurmountable barrier for HRDs. According to Mikhail Savva, a Russian activist and political
asylum recipient in Ukraine, „Not only do I need a Schengen visa, but I have also been denied
visas by a number of Schengen countries. People like me are just afraid to apply for a visa. If it
wasn‘t for the perseverance of the human rights organisations inviting me, I would not have
had the opportunity to participate in human rights conferences. And this is very important.
Human rights defenders no longer have an opportunity to gather in their own country. For the
authorities, any such event is a reason for repression.“13
In addition to visiting the EU for planned respite, professional development, and advocacy
work, HRDs from countries where democracy is fragile at best must be ready to travel on
short notice should their security situation deteriorate. Holding a current passport and a
valid Schengen visa at all times is a security measure that literally can and does save lives.
It can also significantly contribute to the advancement of human rights work inside of the
country, particularly for lawyers. According to Vladimir Smirnov, a lawyer for the Russia-based
Committee Against Torture, there are “absolutely practical examples when there was an urgent
need to meet with a victim in a Chechen case, who has received asylum in Europe. Both times I
had a valid visa, and the issue was resolved immediately. I left immediately and worked with the
person. If I had no valid visa at the time, and we had to wait for it to be issued, problems could
arise.”14
However, the barriers to receiving Schengen visas for HRDs have resulted in a situation in
which EU-based NGOs and other project implementers based in the EU, often largely funded
by EU or government grants, are unable to effectively provide the support they have been
funded to give (see Case Study #2: BA from Kazakhstan). More importantly, the uncertainty
and level of effort inherent in seeking visas for HRDs and in advocating for visas in such an
uncertain climate can result in additional stress and confusion, and sometimes even greater
danger, to those very same activists whom European organisations seek to assist.

13
14

Interview from 25-10-19 carried out by NGOTV (https://www.facebook.com/NGOTV.RU/) for the purpose of
identifying travel obstacles faced by Russian human rights activists for this paper.
Interview from 25-10-19 carried out by NGOTV (https://www.facebook.com/NGOTV.RU/) for the purpose of
identifying travel obstacles faced by Russian human rights activists for this paper.
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2.

HUMAN RIGHTS DEFENDERS IN EU EXTERNAL
HUMAN RIGHTS POLICY
2.1.

Human Rights as an EU Value

Respect for human dignity, freedom, democracy, equality, and the rule of law; and respect
for human rights are foundational values of the European Union.15 Since the Treaty of Lisbon
of 2009, these values and principles are safeguarded through the EU Charter of Fundamental
Rights, which binds both EU institutions and Member States when implementing EU law.16
In parallel, fundamental rights, as guaranteed by the European Convention of Human Rights
and the constitutional traditions common to the Member States, constitute general principles
of EU law and, as such, also bind the actions of EU institutions and the Member States that fall
within the scope of EU law.17
In addition to this framework, which establishes how EU Institutions and Member States must
behave within the territory of the Union, the EU has committed through Article 3(5) of the
Treaty on European Union (TEU) to promoting its foundational values and principles, including
the protection of human rights, in its external relations. This objective is further articulated in
the Treaty provisions on EU external action, which state that:
‘1. The Union’s action on the international scene shall be guided by the principles
which have inspired its own creation….and which it seeks to advance in the wider
world: democracy, the rule of law, the universality and indivisibility of human
rights and fundamental freedoms, respect for human dignity, the principles of
equality and solidarity…
2. The Union shall define and pursue common policies and actions…in order to ….
(b) consolidate and support democracy, the rule of law, human rights, and the
principles of international law….’18

2.2.

The Requirement of Consistency

An important element of the EU legal regime is a requirement of consistency,19 both
amongst different areas of EU external action and between these areas and other EU policies.
Responsibility is placed on the Council of the EU and the European Commission, assisted by
the High Representative of the Union for Foreign Affairs and Security Policy, to ensure that
such consistency is achieved and to cooperate to that effect.20

15
16
17
18
19
20

Article 2 Treaty on European Union (TEU), OJ 2009 C83/19.
OJ 2010 C 83/389.
Article 6(1) and (3) TEU, op. cit. supra note 5.
Article 21 TEU, op. cit. supra note 15.
See footnote 4, supra.
Article 21(3) TEU, op. cit. supra note 15.
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2.3.

EU Guidelines on HRDs

In view of the key position that HRDs hold in promoting respect for human rights, the rule of
law, and democratisation, the EU sees them as natural and indispensable allies in advancing
those goals in third countries and has identified support for them as one of the major
priorities of its externally-focused human rights policy.
Developed further to the 1998 UN Declaration on Human Rights Defenders, the EU Guidelines
on Human Rights Defenders, originally adopted in 2004 and updated in 2008, are the key
EU instrument that directly addresses the needs of HRDs.21 The Guidelines identify several
practical measures, across six different fields, that the EU can take to enhance support of,
and assistance to, HRDs. The Guidelines describe these measures as primarily falling under
the auspices of the EU Common Foreign and Security Policy (CFSP), which, unlike other EU
policies, is intergovernmental in nature. This means it is governed by its own institutional
and procedural rules, under Title V of the TEU, which differ from the more integrationist rules
applicable in relation to other EU policies, such as visa policy.22 However, reflecting the reality
that support for HRDs may involve action under different policy fields, and in line with the
requirement of consistency of EU action, the Guidelines also include measures that fall within
the fields of mobility and international development, both areas of competence that are
outside the CFSP and therefore subject to normal EU institutional and procedural rules.
The Guidelines, in the process of defining the practical measures that the EU can take to
support HRDs, elaborate key responsibilities, and roles for different EU actors.
First, EU missions (both Member States’ embassies and EU delegations) have a key role in
supporting and protecting HRDs on the ground. They are required, generally, to be proactive
and, more specifically, to prepare local strategies for the implementation of the Guidelines
with input from HRDs; organise meetings of HRDs and diplomats; coordinate and share
information amongst themselves on HRDs, including those at risk; provide visible recognition
of the work of HRDs; and maintain suitable contact with them, including considering the
possibility of appointing a specific liaison officer.
Secondly, a key role is assigned to EU Heads of Mission in monitoring, reporting, and assessing
the situation of HRDs, including in relation to the occurrence of threats and to the institutional
framework within which HRDs operate. Heads of Mission are expected to report or make
recommendations to the Council Working Party on Human Rights (COHOM), which is the
Council preparatory body in charge of overseeing the implementation of the EU external
human rights policy and supporting the work of the Council by identifying priorities and
reviewing Commission legislative proposals in this field. Following these reports, COHOM may
either decide directly on the action to be taken or make recommendations for action to the
Council. Possible actions include condemnation of threats and attacks against HRDs.

21 Op. cit. supra note 5.
22 Article 24 TEU, op. cit. supra note 15. Within the CFSP, the Member States, in the form of the Council and the European
Council, are the main actors. The other EU institutions, including the Commission, the European Parliament and the
Court of Justice, have a very limited role. Decision-making generally takes place by unanimity, as opposed to
qualified majority, and any direct applicability, direct effect or supremacy of the instruments adopted is excluded.
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Thirdly, COHOM is responsible for reviewing the implementation of the Guidelines, in close
cooperation and coordination with other relevant Council working groups. Specifically,
further to the principle of consistency, it is expected to promote the integration of the issue of
HRDs into relevant EU policies and actions.
Under the heading of ‘practical supports for HRDs’, the Guidelines recommend measures to
facilitate the mobility of HRDs into and around the EU, 23 including:
–
		
		

‚assisting in the establishment of networks of human rights defenders at the
international level, including by facilitating meetings of human rights defenders
both within and outside the EU‘, and

–
		
		

‘providing measures for swift assistance and protection to human rights
defenders in danger in third countries, such as, where appropriate, issuing
emergency visas and facilitating temporary shelter in the EU Member States’.24

Despite containing recommendations on visas for HRDs, however, the Guidelines do not
suggest that these recommendations be implemented through EU visa policy. Apparently,
on the occasion of the Guidelines’ review, the perspective of at least some Member States,
including the then Finnish Presidency of the Council, was that there was no need for a
visa scheme specifically for HRDs to give effect to the Guidelines since they were already
compatible with the relevant EU legal instruments on visas.25 As a result of this dominant
position among Member States, the specific issue of visas for HRDs is not included in the EU
legal instruments on visas.

2.4.
			

EU Parliament ‘Hautala Report’:
Need for Supporting HRD Mobility

In contrast to the European Council’s conservative approach, the European Parliament has
urged for greater action in support of HRD mobility.26 In 2010, the European Parliament SubCommittee on Human Rights adopted with near unanimity a resolution titled ‘Report on EU
Policies in Favour of Human Rights Defenders’ (known as the ‘Hautala Report’, after its main
author) which took stock of existing measures and made a number of recommendations.27 In
this Report, the European Parliament expressed concern regarding the lack of implementation
of the EU Guidelines on Human Rights Defenders and identified the need for more coordinated
and result-oriented EU action in favour of HRDs.

23 For the background to these measures see: Amnesty International, Ensuring protection? The European Union
and human rights defenders, 10 May 2007, para 3.1.6; Council Conclusions, Council doc. 10111/06, 7 June 2006, p. 17;
European Parliament, Annual Report on Human Rights in the World 2006, 2007/2020(INI), 26 April 2007, para 74,
cited in Front Line Defenders, Visa for temporary relocation of Human Rights Defenders. An EU tool to protect human
rights defenders at immediate risk or in need of respite, Discussion Paper, January 2008, p. 2.
24 EU Guidelines on Human Rights Defenders, para 14, op. cit. supra note 5.
25 See Front Line Defenders, op. cit. supra note 23, p. 7.
26 The European Parliament has consistently been vocal in its support for HRDs. For an overview of the European
Parliament recent activity see European Parliament, Briefing, EU support for human rights defenders around the
world, PE 630.267, 8 November 2018, pp. 7-10.
27 Committee on Foreign Affairs, 2009/2199 (INI), A7-0157/2010, 14 May 2010.
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Of most relevance to this analysis, the issue of mobility of HRDs was identified in the report as
a priority, and a coordinated approach by the Member States was recommended. Further to
the content of the report, the European Parliament requested the Member States ‚develop as
a matter of priority a coordinated policy on the issuing of emergency visas for human rights
defenders and members of their families‘, based on the existing special schemes in certain
Member States, including Spain and Ireland. It stressed the importance of giving power to EU
delegations in third countries to make recommendations to the Member States in relation to
issuing emergency visas, a proposal which it described as a significant step forward for the
human rights policy of the EU. It recommended the introduction of a reference in the EU Visa
Handbook to this effect and urged the Member States to follow a uniform approach regarding
the issuing of visas to HRDs.28 In the explanatory memorandum attached to the resolution
adopting the report, the European Parliament stressed that the issue of visas for HRDs should
be incorporated into the Visa Code, the key EU Regulation that establishes the conditions and
procedures that Member States must follow when issuing short-term visas.29
Since the 2008 Guidelines and the Hautala Report were adopted, however, and
notwithstanding the fundamental position that the EU attributes to HRDs in its external
human rights policy, the issue of HRDs’ access to, and short-term mobility within, the EU
has been essentially absent in EU documents and instruments. 30 The EU has only summarily
addressed the issue of emergency visas and temporary relocation, while the wider issue of
short-term mobility has not attracted any attention at all. This gap in policy response is in
clear contrast to recommendations in the Hautala Report calling for a coordinated approach
and the integration of the needs of HRDs into the EU Visa Code and Visa Handbook, which
guides officials on how to implement the Code.
As such, there appears to be a gap between the EU’s overall policy on HRDs and the paucity
of steps it has taken to ensure that HRDs have the mobility necessary to give true effect to
this policy. To examine this matter in a more concrete manner, the next portion of this paper
will outline the EU’s legal regime on visas, followed by an analysis of the extent to which this
regime serves the needs of HRDs.

28 Points 40-41, op. cit. supra note 26.
29 Report on EU policies in favour of human rights defenders (2009/2199(INI)), explanatory statement op. cit. supra
note 26. The Visa Code will be discussed in more detail in section 3.4 below.
30 It is excluded from, for example, the EU Annual Report on Human Rights and Democracy in the World 2018, Council
doc. 9024/19, 13 May 2019, pp. 28-33; and the Council Conclusions on the Action Plan on Human Rights and
Democracy 2015-2019, Council doc. 10897/15, 20 July 2015, pp. 9-10. Limited exceptions can be found in: Council
note, Issuance of short-stay visas in the Russian Federation (RF) - Guidelines on facilitating the application conditions
and the issuing of Schengen visas to representatives of NGOs, civil society and human rights defenders in RF, ST14903
2017 INIT, 29 November 2017; and Council note, Visa Facilitation Agreement between the EC and the Russian
Federation (RF) - Facilitation to representatives of NGOs, civil society and human rights defenders in RF, ST 5023 2017
INIT, 3 February 2017. These documents are not publicly available, and a request for access by the author was denied
on security grounds.
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3.

LEGAL INSTRUMENTS COMPRISING EU VISA POLICY

Visa List Regulation – determines which
nationalities are subject to a visa requirement
and those exempt
If the nationality is subject to a visa requirement

EU Visa Code – determines
the conditions and procedures
for issuing visas

If there is a Visa Facilitation Agreement
between the EU and third country its
provisions will apply instead of those
in the Visa Code is more favourable

VIS Regulation and SIS Regulation – these
databases will be checked during the visa
issuing process and data will be inserted
in the VIS

3.1.

The Origins of EU Visa Policy

EU visa policy began as an intergovernmental policy intended to compensate for a perceived
security deficit resulting from the abolition of internal border controls in the EU. 31 In keeping
with this origin, it is part of the wider EU policy on the establishment of a common ‘Area
of Freedom, Security and Justice’, which has an internal security focus. However, since
full ‘communitarization’ was agreed upon in the Treaty of Amsterdam in 1999, visa policy
has slowly been shifting from an exclusive focus on the coordination of national positions
concerning internal security to a multi-faceted Union policy. This transition is most evident
in the visa liberalisation process that the EU has undertaken with countries of the Western
Balkans and the Eastern Partnership, where Schengen-wide visa-free treatment has been
used by the EU both as an incentive to push these countries to enact reforms and as a way
to establish a closer association with them. 32 This transition is also evident in amendments
to the legal instruments comprising the Union‘s visa policy that consider the economic
benefit and the Union‘s external relations goals (particularly with regard to human rights and
fundamental freedoms), in addition to traditional topics like illegal immigration and security.
Likewise, there is an increasing trend for EU legal instruments to reference the need for
coherence between visa policy and other Union policies, such as those concerning external
relations. 33

31 See Meloni, Visa Policy within the European Union Structure (Springer, 2006).
32 The Western Balkans include Albania, the former Yugoslav Republic of Macedonia, Bosnia and Herzegovina,
Montenegro and Serbia; while the Eastern Partnership comprises Moldova, Georgia and Ukraine.
33 Article 1 Regulation 2018/1806; Recitals 1 and 2 Regulation 2019/1155.
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Since the conclusion of the Treaty of Amsterdam, the EU has been responsible for developing
and administering a common policy on short-term visas (i.e., visas for stays of no more
than 90 days in any 180-day period), commonly referred to as Schengen visas, as they apply
throughout the Schengen Area. 34

3.2.

Types of Schengen Visas

Schengen visas may be either uniform or limited territorial validity (LTV). Uniform visas are
defined in the legislation as ‘valid for the entire territory of the Member States’, 35 which can be
understood as the Schengen Area (i.e., including non-EU Schengen states, but excluding EU
non-Schengen states). Uniform visas do not give an unconditional right of free circulation in
the Schengen Area but are rather issued based on the information provided by the visa holder,
including a travel itinerary. Any departure from this itinerary without a good reason may mean
that the visa-holder no longer satisfies the conditions upon which the visa was granted. Within
the framework of EU law, the consequences for such a breach may vary from one Member
State to another, though the Visa Code states that a visa ‘shall’ be revoked in specific serious
circumstances. 36
LTV visas, on the other hand, have a territorial validity restricted to one or more Member
State. 37 They are issued by a Member State in exceptional circumstances, such as when
the visa applicant does not satisfy all the conditions of entry in the EU, and thus cannot be
granted a uniform visa, but the Member State would still like to grant the individual entry into
its territory for humanitarian or other relevant reasons.

3.3.

The Visa List Regulation

Several legislative and policy instruments make up EU visa policy. First, the Visa List
Regulation establishes the lists of third countries whose nationals are subject to visas (the
‚black‘ list) and whose nationals are visa-exempt (the ‚white‘ list). These lists are determined
‚on the basis of a case-by-case assessment of a variety of criteria relating, inter alia, to
illegal immigration, public policy, and security, economic benefit, in particular in terms of
tourism and foreign trade, and the Union’s external relations with the relevant third country,
including, in particular, considerations of human rights and fundamental freedoms, as well as
the implications of regional coherence and reciprocity’. 38

34 Article 77(2)(a) Treaty on the Functioning of the EU (TFEU), OJ 2009 C83/19. See also note 15, supra.
35 Article 2(3) Regulation 810/2009, op. cit. supra note 10.
36 Article 34 Regulation 810/2009, op. cit. supra note 10, provides that a visa shall be annulled where it becomes evident
that the conditions for issuing it were not met at the time when it was issued, in particular, if there are ‚serious
grounds‘ for believing that the visa was fraudulently obtained. A visa shall be revoked where it becomes evident that
the conditions for issuing it are no longer met. These grounds of annulment and revocation are exhaustive (ECJ, Air
Baltic Corporation, C-575/12, EU:C:2014:2155).
37 Article 2(4) Regulation 810/2009, op. cit. supra note 10.
38 Article 1 Regulation (EU) 2018/1806, OJ 2018 L 303/39.
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The inclusion of human rights considerations in the criteria for visa-free status reflects the
EU’s strategy to base mobility concessions on the enactment of reforms relating to the rule
of law and respect for human rights, a practice that is known as ‘conditionality’. 39 In addition
to granting concessions in areas like mobility for desirable behaviour, however, people-topeople contacts and exchanges with EU-based individuals and organisations can be another
important tool to promote change in third countries. In recognition of the utility of exchanges
of this nature, the legal instruments, as will be explained in more detail below, create limited
opportunities to facilitate mobility for specific categories of individuals irrespective of
compliance by the individual‘s home state with the EU‘s usual mobility conditions.
Currently, there are just over 100 countries on the blacklist, following the recent removal of
several countries, including Ukraine, Moldova, and Georgia, pursuant to the completion of
bilateral visa liberalisation processes with the EU.40 A visa liberalisation process is currently
being pursued with Turkey, and the EU also aims to conclude a Visa Liberalization Action Plan
with Armenia by 2020 and launch a dialogue with Azerbaijan.41
The Visa List Regulation envisages exemptions from the requirement to have a visa for a few
narrow categories of individuals, often based on EU or international legal instruments. These
categories include, for example, holders of local border traffic permits, certain school pupils,
and certain recognised refugees or stateless persons residing in the Member States.42
The Regulation also grants discretion to the Member States to provide exceptions to the visa
requirement for additional categories of individuals. These exceptions are often a reflection of
international agreements to which the Member States are party and concern categories such
as holders of diplomatic passports, air or sea crew, and holders of travel documents issued by
intergovernmental organisations.43

3.4.

The EU Visa Code

A second key instrument is the EU Visa Code Regulation (EU Visa Code), which establishes
the conditions and procedures that Member States must follow when issuing Schengen
visas.44 The EU Visa Code, as an EU regulation, has direct application in the Member States‘
national legal systems and is accompanied by the EU Visa Handbook, which provides national
authorities responsible for issuing visas with non-legally-binding operational instructions on
how to apply the Visa Code.45

39 See, for example, Roadmap towards a visa-free regime with Turkey, Council doc. 16929/12, 30 November 2012;
Mobility Partnerships with Belarus, Council doc. DS 1233/1/15 REV 1, 13 October 2016; Azerbaijan, Council
doc. 16399/13, 26 November 2013; and Armenia, Council doc. 14963/11 ADD 1, 27 October 2011.
40 Annex I Regulation 2018/1806, op. cit. supra note 33.
41 Roadmap towards a visa-free regime with Turkey, op. cit. supra note 39; European Commission, Joint staff working
document, Eastern Partnership - 20 Deliverables for 2020 Focusing on key priorities and tangible results, SWD(2017)
300 final, 9 June 2017. See also the EU’s mobility partnerships with Belarus, Azerbaijan, and Armenia, supra note 39.
42 Article 4 Regulation 2018/1806, op. cit. supra note 33.
43 Article 6 Regulation 2018/1806, op. cit. supra note 33.
44 Regulation 810/2009, op. cit. supra note 10.
45 Commission Implementing Decision C(2019) 3464 final, 14 May 2019.
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Generally, the Code’s visa-issuing process is criticised as being burdensome and expensive
for both visa applicants and Member States’ consulates.46 To address these criticisms, the
European Commission and the European Parliament have been active in proposing changes
to establish a more open, user-friendly, and human rights-oriented visa regime. However,
Member State opposition to these proposals has meant that very few recommendations have
resulted in amendments to the Visa Code.47 The EU Visa Code will be considered in more detail
in sections 4 and 5 below, which highlight the specific obstacles that HRDs face when applying
for Schengen visas as well as the potential scope for coordination of Member States’ action in
their favour.

3.5.

Visa Facilitation Agreements
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3.6.
			

The Visa Information System (VIS) and Schengen
Information System (SIS)

Two final legal instruments are key components of the EU visa policy. The first one is the Visa
Information System (VIS) Regulation, which establishes a database containing information
on pending visa applications and decisions. 52 The second related instrument is the Regulation
on the establishment, operation and use of Schengen Information System (SIS) in the field
of border checks, which establishes rules for the Member States on entering alerts on thirdcountry nationals in the SIS security database, which are then used for the purpose of refusing
entry into the EU. 53

A third key class of legal instruments is Visa Facilitation Agreements concluded by the EU
with certain third countries subject to the visa requirement under the Visa List Regulation,
including Belarus, Armenia, Azerbaijan, and Russia.48 While nationals of these countries are
not visa-exempt, visa facilitation agreements envisage more generous visa-issuing provisions
than those established in the EU Visa Code’s general Schengen visa regime.49
Facilitations established under these agreements could include, for example, a reduction
of the visa fee and shorter waiting times. The agreements also could establish further
facilitations for specific categories of nationals, such as ‘journalists’ and ‘representatives of
civil society organisations’. These categories could benefit from special treatment, such as a
full visa fee waiver, multiple-entry visas, or simplification of requirements for documentary
evidence regarding the purpose of the journey. 50 Though it is rare, Member States have,
through measures adopted pursuant to the CFSP, occasionally elected to coordinate their
positions and use visa facilitation agreements to facilitate the issuing of visas to HRDs, as they
did for HRDs from Russia in 2017. 51

46 European Commission, Staff Working Document, SWD(2014) 101 final, 1 April 2014.
47 For example, the European Parliament unsuccessfully pushed for new Visa Code provisions on humanitarian visas
as part of a holistic approach to the refugee crisis. See European Parliament, Briefing, Towards a humanitarian visa
scheme?, PE556.950 (2016), pp. 3-4; and European Parliament resolution of 11 December 2018 with recommendations
to the Commission on Humanitarian Visas (2018/2271(INL)).
48 See respectively Council Decision (EU) 2019/1915, 14 October 2019; OJ 2013 L 289/1; OJ 2014 L 128/49; and
OJ 2007 L 129/1. For Russia, a mandate for renegotiation of the agreement was issued by the Council in April 2011.
49 According to Recital 26 of Regulation 810/2009, op. cit. supra note 10, the EU Visa Code is without prejudice to visa
facilitation agreements insofar as the agreements envisage more generous provisions for visa applicants. The
agreements do not address all elements of the visa application process. Excluded matters include proof of means
of subsistence, visa refusal, and recognition of travel documents.
50 See, for example, Articles 4-7 EU-Armenia Visa Facilitation Agreement, op. cit. supra note 39.
51 See Council note, Visa Facilitation Agreement between the EC and the Russian Federation (RF) - Facilitation to
representatives of NGOs, civil society and human rights defenders in RF; and Council note, Issuance of short-stay visas
in the Russian Federation (RF) - Guidelines on facilitating the application conditions and the issuing of Schengen visas
to representatives of NGOs, civil society and human rights defenders in RF, op. cit. supra note 30.

52 Regulation (EC) 767/2008, OJ 2008 L 218/60.
53 Regulation (EU) 2018/1861, OJ 2018 L 312/14.
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4.

HRD EXPERIENCES UNDER EU VISA POLICY

Having introduced the legal instruments pertaining to EU visa policy, we now consider
whether the EU Visa Code, which regulates the visa application and issuing processes, is
consistent with the 2008 Guidelines’ recommendations on visas for HRDs. As highlighted
above, the current visa regime relies on the discretion that the Visa Code leaves to the Member
States to fulfil the Guidelines’ mobility-related recommendations. As such, this section
considers the specific obstacles that HRDs face in relation to the visa application process and
whether this discretion is being used in a way that sufficiently meets their needs.

4.1.

Where or With Whom to Launch a Visa Application

Under the Visa Code, only the Member State of the sole or main destination of the applicant
will be competent to process her visa application. When the main destination cannot be
determined, the competent authority will be the Member State whose external border
is to be crossed first by the applicant. 54 The consulate of the competent Member State in
the jurisdiction where the visa applicant resides will be responsible for examining the visa
application. However, a consulate of the competent Member States in a country where the
applicant does not reside but is legally present shall examine the visa application if the
applicant has provided justification for lodging the application there. 55 An important provision
for HRDs, as it can be easier and faster for them to relocate regionally when they are in
danger, but they may still need to apply for a Schengen visa if relocation in the neighbouring
country does not sufficiently meet their long term needs. The Visa Handbook, however, does
not include any reference to HRDs among the numerous examples that it gives of situations
in which an individual may apply for a visa in a country other than the place of their normal
residence. 56
Many HRDs from “black” list countries have also been facing recent problems when applying
for Schengen visas in Georgia, Ukraine, and Moldova (which are now on the “white” list).
These countries are often a first stop for third-country HRDs on their way to the European
Union but, as a result of these countries acquiring EU visa-free status, the Member States have
significantly reduced in-country consular services. This has resulted in a situation in which
HRDs that transit through and apply for Schengen visas in these countries now find it difficult
to receive adequate visa services.
Further difficulties arise for visa applicants when the competent Member State does not have
a consulate in the state where the applicant resides, or the consulate is not easily accessible.

54 Article 5 Regulation 810/2009, op. cit. supra note 10. According to the Visa Handbook, Commission Implementing
Decision C(2019) 3464 final, 14 May 2019, a Member State that is not identified as competent in the Visa Code is under
no obligation to examine an application but may do so for humanitarian reasons, after obtaining the agreement of the
responsible Member State.
55 Article 6 Regulation 810/2009, op. cit. supra note 10.
56 Para 1.9, op. cit. supra note 54.
57 In Tajikistan, for example, only Germany has a consulate, representing 12 Member States. For a full table of consular
presence and representation see https://ec.europa.eu/home-affairs/what-we-do/policies/borders-and-visas/visa-policy/how_to_apply_en [accessed 26/07/2019].
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This is a common problem: 30% of those who responded to the questionnaire circulated for
this paper reported that there was no consulate within a half-day of land travel. The Visa Code
attempts to address this long-standing problem by encouraging consular representation
between the Member States. 58 However, proposals by the European Parliament and the
Commission to introduce a form of ‚compulsory‘ representation have been rejected by the
Member States, minimising the potential reach of this approach. 59

to derogate from the general rules on admissibility of applications and to treat a prima facie
inadmissible application (i.e., an application that is not submitted within the proper time
frame or is missing the visa fee) as admissible for consideration.65 This derogation may be
based on humanitarian grounds or for reasons of national interest. Secondly, at the decision
stage (i.e., after the admissibility inquiry), national authorities have some discretion under
Articles 14(6) and 24(2) of the Visa Code to consider each case individually when determining
which supporting documents they require or which type of visa to issue. The exercise of
such discretion is undermined if applications lacking one or more supporting documents or
requesting an MEV do not reach the Member States. Thirdly, under Article 25 of the Visa Code,
the Member States have the discretion, on humanitarian grounds, for reasons of national
interest or because of international obligations, to issue LTV visas to applicants who do not
satisfy the conditions for a uniform visa. If applications are screened out before they reach the
Member State, there is no opportunity to exercise this discretion.

4.2.

External Service Providers

The Visa Code also allows Member States to use external service providers to provide
information to the public on visa requirements or collect applications on their behalf.
This practice is sufficiently engrained that the Visa Code states that a ‘Member State shall
endeavour to cooperate with an external service provider’ when they are neither present nor
represented in a third country.60 This provision is a recent addition to the Visa Code; before its
amendment in 2019, the Visa Code envisaged the use of external service providers only as
a last resort.
While they can increase access to the visa application process, the use of external service
providers can also be problematic for visa applicants, and particularly for HRDs. To start
with, external service providers charge an additional service fee, making a visa application
more expensive. In third countries where the competent Member State is neither present
nor represented, the service fee can be as much as Euro 120.61 Further fees may be charged
for additional services such as expedited service or access to hotlines.62 The fees are of a
sufficient magnitude that one dominant player in this market has been recently accused of
‘exploiting vulnerable applicants for profit’.63
In addition, external service providers may undermine the ability of Member States to exercise
appropriate discretion by screening out applications before they make it to the competent
decision-maker. For example, they will often not accept visa applications, which they consider
incomplete (see case study 2); and respondents to a public consultation carried out by the
European Commission have also reported ill-informed external service providers refusing to
accept applications for multiple entry visas.64

An additional concern is that external service providers have been responsible for serious
breaches of data security, which may make HRDs, who have many reasons to want their
personal information to be closely guarded, feel particularly uncomfortable with entrusting
their application to these third parties.66 This mistrust may also be exacerbated by the
layers of corporate organisation that serve to shield the identity of the ultimate financial
beneficiaries of some major providers of external visa services.67
In this context, it is regrettable that, under the latest amendment of the Visa Code, Member
States cooperating with external service providers in third countries where they also have a
consular presence are no longer obligated (but rather have discretion) to allow visa applicants
to lodge their application directly with a consulate.68 If applicants are obliged to apply through
an external service provider, it becomes particularly important that Member States maintain
some form of direct access to consulates or provide clear information about how to reach
dedicated offices in embassies or MFAs that can respond to concerns of visa applicants who
are dealing with external service providers. The monitoring and training of external service
providers by Member States, as envisaged by the Visa Code, also becomes more pressing.69

These decisions preclude the Member States from exercising their sole responsibility to assess
visa applications and impedes the exercise of three distinct discretionary powers envisaged
by the Visa Code. First, the Member States have discretion, under Article 19 of the Visa Code,

58 Articles 5 and 8 Regulation 810/2009, op. cit. supra note 10.
59 Commission proposal, COM(2014) 164 final, 1 April 2014.
60 Article 8(9a) Regulation 810/2009, op. cit. supra note 10.
61 Article 17(4) and (4b) Regulation 810/2009, op. cit. supra note 10.
62 Sanchez-Barrueco, “Business as usual? Mapping outsourcing practices in Schengen visa processing”,
44 Journal of Ethnic and Migration Studies (2018) 382-400.
63 The Independent, How home office makes millions a week from outsourcing visas to Dubai-based firm accused of
exploitation, 19 August 2019, https://www.independent.co.uk/news/uk/home-news/home-office-vfs-visas-profit-subcontracted-contract-outsourcing-premium-services-exploited-a9056446.html [accessed 19/11/2019]
64 See Commission Staff Working Document, op. cit. supra note 46, p. 34..

65 For an application to be admissible, under Article 19, it must be lodged within the prescribed period; contain the
prescribed application form, a valid travel document and a photograph; and the biometric data of the applicant and
the visa fee must be collected.
66 See for example, the Guardian, Users‘ data compromised after technical glitch at Home Office contractor, 17 July 2015;
Costelloe Baker, Report of the Independent Investigation: breach of data security in the VFS online UK visa
application facility, operated through VFS website in India, Nigeria and Russia, Foreign & Commonwealth Office,
16 July 2007; Sanchez-Barrueco, op. cit. supra note 62.
67 The Independent, VPS: Who is the company subcontracted by the Home Office to process visa applications?,
17 August 2019, https://www.independent.co.uk/news/uk/home-news/vfs-global-home-office-outsourcing-visa-applications-a9061476.html [accessed 19/11/2019].
68 Article 17(5) Regulation 810/2009, op. cit. supra note 10.
69 Article 43(10) and (11) Regulation 810/2009, op. cit. supra note 10.
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4.3.

New Provisions to the Visa Code

A more positive development in the realm of access for visa applicants is the addition of two
new provisions to the Visa Code. The first removed the requirement that a visa applicant
must appear in person when lodging an application,70 while the second states explicitly that
Member States may use electronic visa applications.71 The latter change was introduced on
the insistence of the European Parliament in light of the fact that electronic visas are already
provided by some Member States,72 but has only resulted in a modest increase in the number
of countries that are issuing electronic visas. The European Parliament was unsuccessful in
an attempt to modify the Visa Code to require the Commission to present an e-visa proposal
by 2025, and, as such, the introduction of e-visas by all Member States may be a long time
off. Moreover, the need to travel is not fully removed for either of these categories of visa
applicants, as they will still have to appear in person at least every five years before an
external service provider or competent consulate for the collection of fingerprints.73
Finally, it is possible for the Member States to issue visas at the external border ‘in exceptional
cases’ provided that ‘the applicant has not been in a position to apply for a visa in advance’
and her return is certain, as proved by relevant documentation.74 This provision could, in
principle, be of value for HRDs, as they often have to leave their home country urgently due to
an immediate danger. However, HRDs are not included in the examples in the Visa Handbook,
illustrating the application of this rule and, therefore, the actual extent to which it will benefit
them is likely to be limited.75

4.4.

Timeframe for Lodging a Visa Application

The Visa Code contains detailed rules on the timeframe for lodging and processing visa
applications. Under the Code, a visa application is to be lodged from 6 months to 15 days
before the intended visit. Article 9 of the Visa Code, however, grants the Member States
discretion ‘in justified individual cases of urgency’ to allow the application to be lodged fewer
than 15 days before the visit.76
During the last revision of the Visa Code, the European Parliament was unsuccessful in an
attempt to clarify that ‘justified individual cases of urgency’ may include cases based on
humanitarian or professional grounds. However, despite the ambiguity in Article 9, there
is still a legal basis to include humanitarian grounds within the scope of this provision as,
under the rules on admissibility of visa applications in Article 19, the Member States can

71 Article 11 Regulation 810/2009, op. cit. supra note10.
72 Article 10(1) Regulation 810/2009, op. cit. supra note 10.
73 Article 13 Regulation 810/2009, op. cit. supra note 10.
74 Article 35 Regulation 810/2009, op. cit. supra note 10. A border official can issue a uniform visa valid for 15 days or
when the applicant does not fulfil the entry conditions of the Schengen Borders Code or is subject to prior
consultation, an LTV visa. In 2018, 65,859 uniform visas were issued at the external border. The Netherlands issued
the most (14,088) while Malta and Spain issued none. For more statistics on Schengen visas, see https://ec.europa.
eu/home-affairs/what-we-do/policies/borders-and-visas/visa-policy_en#stats [accessed 26/07/2019].
75 Para 1.1, op. cit. supra note 54.
76 Article 9, Regulation 810/2009, op. cit. supra note 10. ‘Justified individual cases of urgency’ is not defined.
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derogate from the standard admissibility rules and treat applications lodged outside this
period as admissible on ‘humanitarian grounds, for reasons of national interest or because of
international obligations’.77
In order to lodge an application, applicants may be required to obtain an appointment, which
should, as a rule, take place within two weeks of the request, though the Member States have
the discretion to give an appointment immediately or grant direct access for submitting an
application ‘in justified cases of urgency’.78 Commission proposals to turn such discretion
into a legal requirement have been unsuccessful, and, while the Visa Handbook refers to
the possibility of establishing ‘fast-track’ procedures for the submission of applications by
defined categories of applicants, it provides no detail regarding what those categories could
entail.79
Once a visa application is considered admissible, Member States are under a legal obligation
to make a decision within 15 days.80 Following the latest amendments of the Visa Code,
however, this time limit does not apply to applications from nationals whose countries have
been identified by the Council as not cooperating with the EU in the field of readmission of
irregular migrants.81 This amendment has not yet been put in practice, but there is a high
probability that it will end up targeting the countries of origin of a significant number of HRDs
seeking short-term visas to Europe.
The 15-day time limit for processing a visa application may be extended up to a maximum of
45 days in individual cases if further scrutiny is required.82 In practice, extensions occur for
visa applicants belonging to nationalities listed as requiring prior consultation of a specific
Member State before a uniform visa can be issued.83 It remains open to the visa-issuing
Member State to by-pass prior consultation procedures by issuing an LTV visa valid exclusively
for its territory on humanitarian or other relevant grounds, an option that could be extremely
important for HRDs who are not in a position to wait 45 days for a visa safely.
The Visa Code also provides that ‘applications shall be decided without delay in justified
individual cases of urgency’, although, as discussed above, it is not clear what circumstances
would fall within the scope of this concept.84

77 Article 19, Regulation 810/2009, op. cit. supra note 10.
78 Article 9, Regulation 810/2009, op. cit. supra note 10. The only example of ‘justified cases of urgency’ provided
by the Visa Handbook, op. cit. supra note 54, is the accident of a close relative, in para 2.2.
79 COM(2014) 164 final, op. cit. supra note 59, draft Article 8(5); para 2.2.3, op. cit. supra note 54.
80 On admissibility requirements see supra note 62.
81 On the other hand, when the Commission assesses a country as sufficiently cooperating on readmission, it may
propose the Council issue a decision reducing the time limit to 10 days, Article 25a Regulation 810/2009, op. cit.
supra note 10.
82 Article 23(1) and (2) Regulation 810/2009, op. cit. supra note 10.
83 Article 22, Regulation 810/2009, op. cit. supra note 10. A list of 36 nationalities requiring prior consultation was
published in 2017, see https://ec.europa.eu/home-affairs/sites/homeaffairs/files/e-library/documents/policies/borders-and-visas/visa-policy/docs/prior_consultation_en.pdf [accessed 06/09/2019].
84 Article 23(2a) Regulation 810/2009, op. cit. supra note 10.
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Rules on the timeframe for lodging and processing visa applications are very important for
HRDs. As HRDs may find themselves in situations of imminent danger where they need to
leave their country urgently, the knowledge that they can obtain the necessary visas without
delay is key in supporting their ability to work as effectively as possible. In this context, it is
regrettable that no instrument, including the non-binding Visa Handbook, makes reference to
their needs in the context of expedited visa approvals or other facilitations, but instead leave
expedition to the discretion of the Member States, very few of whom have introduced specific
measures in support of HRDs.85

4.5.

Supporting Documentation

The Visa Code lists all the documents and biometric data that a visa applicant must provide in
support of her application.86 On the basis of this material, the consular or central authorities
responsible for issuing visas will verify whether the visa applicant fulfils the conditions of
entry into the EU as established by the Schengen Borders Code.87
In particular, a visa applicant is required to present a set of supporting documents relating to
the purpose of her journey, accommodation during her stay, possession of sufficient means of
subsistence (calculated on the basis of reference amounts set by national authorities), and her
intention to return to her country. Member States may also require proof of sponsorship.
Collating supporting documents can be burdensome and time-consuming for visa
applicants. Furthermore, to ensure that general requirements can be adapted to local
circumstances, the Visa Code does not list what specific documents must be submitted.
This flexibility, unfortunately, has resulted in a lack of harmonisation that appears to lead to
inconsistency in practice between Member States and, therefore, uncertainty for applicants.
This inconsistency is partly redressed by 1) Annex II to the Code, which contains a nonexhaustive list of supporting documents that may be required from a visa applicant; and,
more importantly, 2) harmonised lists of supporting documents for each jurisdiction adopted
by the Commission, following coordination by the Member States through Local Schengen
Cooperation (i.e., cooperation between the Member States’ embassies and consular posts in
third countries, coordinated by the Commission via EU delegations).88 Both Annex II and the
locally-developed lists are incorporated in the Visa Handbook.

85 For example, the Irish government, which is not taking part in the EU visa policy, has had since 2006 a successful
‘Facilitated Visa Procedure for HRDs’, see Human Rights Council, United Nations, Report of the Special Rapporteur
on the situation of human rights defenders, Margaret Sekaggya, Mission to Ireland (2012), A/HRC/22/47/Add.3, 26
February 2013. Spain has run a temporary shelter programme since 1995 through the Office for Human Rights in the
Ministry of Foreign Affairs, http://www.exteriores.gob.es/Portal/en/PoliticaExteriorCooperacion/DerechosHumanos/
Paginas/Prioridades.aspx
86 Articles 10 (general rules), 11 (application form), 12 (travel document), 13 (biometric identifiers), 14 (supporting
documents) and 15 (travel medical insurance) Regulation 810/2009, op. cit. supra note 5. The applicant‘s fingerprints
are collected on the occasion of the first visa application, stored in the VIS and normally copied for subsequent
applications for five years, see Article 13 Regulation 810/2009, op. cit. supra note 10.
87 Regulation 2016/399. The Schengen Borders Code harmonises Member State behaviour at both internal and external
borders, and touches upon matters of border checks and surveillance, among other things.
88 Article 14(5a) Regulation 810/2009, op. cit. supra note 10. Member States have agreed on harmonised lists of
supporting documents for Russia, Armenia and Azerbaijan, see Commission Implementing Decisions, C(2016) 3347
final and C(2015) 1585 final.
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However, inconsistencies remain, and this unharmonised approach can result in unequal
treatment of applicants or, in extreme circumstances, visa shopping. A study from 2014,
for example, highlighted variations in Member States‘ practices in relation to supporting
documents, including inconsistent levels of transparency regarding which documents were
required from visa applicants.89 In this context, visa applicants would benefit from greater
clarity in the legal rules and further harmonisation of practice through Local Schengen
Cooperation.
Any effort to harmonise visa document requirements should also take into consideration
the special position of HRDs. Sixty percent of the HRDs interviewed for this project stated
that they had trouble collecting all the necessary documents for their visa application. As
the majority of those interviewed had either no or low regular official income, they found
it particularly difficult to gather the supporting documents relating to proof of work and
financial means which are required to demonstrate both an intention to return to their
country and adequate means of subsistence during a stay that is not sponsored by an
inviting organisation.90 In that vein, the inability to list an official employer was the most
cited problem among survey respondents in completing visa application forms. In addition,
nearly 50% of the respondents surveyed said that they had difficulties proving their financial
sustainability either because they could not demonstrate official income or they did not
have enough money in their bank account. In light of the significance of this hurdle, it should
be noted that proof of income or work is probably not a relevant indicator of an intention to
return in the case of HRDs: studies have shown that the implementation of visa facilitation
schemes by some Member States has not resulted in an abuse of the asylum system by HRDs,
despite their inability to prove substantial financial means in their home countries.91
Some documentary requirements can also affect specific types of HRDs more than others.
For example, the LGBTI population is specifically challenged by requirements to present
documents proving family ties, required to demonstrate an intention to return to their
country. It is not uncommon for LGBTI individuals to be estranged from their family of origin
but, at the same time, activists from countries where same-sex partnerships are at best
dangerous to publicise and, at worst, illegal, cannot safely rely on the existence of a same-sex
partner who is staying in their home country as an indication that they will return home. And,
of course, individuals in such situations will not have marriage certificates attesting to the
permanence of their same-sex relationship.

89 Ramboll, Mapping of Visa Practices, Ref. Ares (2014)84285, 16 January 2014. It is unclear to what extent this divergence
contributes to different refusal rates among Member States. In 2018, for example, visa refusal rates for Armenia
fluctuated between 9% (Germany, Lithuania, Poland) to 20% (France); for Azerbaijan 5% (Czech Republic) to 22%
(Greece); for Uzbekistan 6% (Italy) to 30% (Hungary); for Russia 0% (most Schengen States) to 18%-29% (Norway).
For the source of statistics, see supra note 74.
90 65.5% of respondents described personal financial documents as difficult to obtain, and 43% identified
documentation relating to proof of work as a challenge. The majority of respondents (51.5%) had a gross annual
income below Euro 5,000. Inability to prove an intention to return before the expiry of the visa was one of the most
common reasons for visa refusal in relation to nationals of Armenia, for example. See European Commission, Joint
Staff Working Document, Partnership Implementation Report on Armenia, SWD(2019) 191 final, 20 May 2019.
91 Front Line Defenders, op. cit. supra note 23, pp. 6-7.
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The Visa Code allows for a waiver by national authorities of some supporting documents for
‘an applicant known for his integrity and reliability’, a status that is determined based on the
lawful use of previous visas and a lack of doubt that the applicant will fulfil the conditions of
entry into the Schengen territory.92 However, the only example that the Visa Handbooks gives
to illustrate the possible use of this provision is that of employees of reliable international
companies in certain third countries93, and, according to the Commission, very few consulates
have chosen to exercise this discretion.94 It also remains unclear how the Member States can
practically exercise the discretion envisaged in this provision when external service providers
screen applicants out before their application reaches the authority who can make this
decision. Finally, it is worth noting that, following the latest amendments of the Visa Code, this
provision will be inapplicable to nationals whose countries are identified by the Council as not
cooperating sufficiently with the EU on readmission of irregular migrants.95

4.6.

Visa Fees

Under the amended Visa Code, the visa fee has increased to Euro 80. Furthermore, the Visa
Code has introduced the possibility of punitive measures against nationals whose countries
are assessed as not cooperating with the EU on readmission of irregular migrants, whereby
the visa fee is increased to Euro 120 or 160. On the insistence of the European Parliament,
a parallel system of rewards for third countries assessed as cooperating has also been
introduced, whereby the visa fee can be reduced to Euro 60.96
Several categories of individuals are automatically exempted from the visa fee under the
Visa Code, while the Member States have the discretion to waive the visa fee for additional
categories.97 While, overall, these categories are too specific to meet the needs of all
HRDs, some HRDs may fall within certain listed categories. For example, an HRD might be
a ‚representatives of non-profit organisations aged 25 or less participating in seminars,
conferences, or other events organised by non-profit organisations‘ and thus be visa feeexempt.98 However, not only is this category limited in terms of age and purpose of visit,
but the Visa Handbook specifies that the non-profit organisation in question must be
officially registered.99 This can be an insurmountable barrier, as some third countries use
legal or administrative requirements surrounding official registration to undermine civil
society organisations that they consider inconvenient. This is well illustrated, for example,
by Russia‘s 2012 ‚foreign agents‘ and 2015 ‚undesirable organisations‘ laws, which resulted

92 Article 14(6) Regulation 810/2009, op. cit. supra note 10.
93 Para 5.2.3, op. cit. supra note 36.
94 See Commission Proposal, op. cit. supra note 55, draft Article 13(10).
95 Article 25a Regulation 810/2009, op. cit. supra note 10.
96 Article 25a Regulation 810/2009, op. cit. supra note 6.
97 Article x Regulation 810/2009, op. cit. supra note 6.
98 Article 16(4) Regulation 810/2009, op. cit. supra note 6. The age range of those who responded to the questionnaire
circulated for this research was ‘under 18’ to ‘65-74’. ‘25-34’ was the largest age category (38.4%) followed by ‘35-44’
(25.3%).
99 Para 3.4.2, op. cit. supra note 54. The Visa Handbook is non-legally binding but heavily relied upon in the
implementation of the EU Visa Policy by consulates.
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in the liquidation or ‚offshoring‘ of many Russian human rights NGOs.100 The term ‚foreign
agent‘, in particular, indirectly references Stalinist terminology for politically ‚dangerous‘ and
‚subversive‘ people. This label is given to NGOs receiving foreign support and is intended to
marginalise and delegitimise their work.
In addition to the provisions in the Visa Code, HRDs from countries covered by an EU visa
facilitation agreement will be able to benefit from any facilitations generally available
under the agreement. At the same time, some may also fall into specific categories, such as
‚journalists‘ or ‚representatives of civil society organisations,‘ that are entitled to further
visa facilitations, including fee waivers. However, as with the Visa Code, these agreements
require official or registered status to be considered under both of these categories, meaning
that their potential application to HRDs is significantly reduced.101 Indeed, 60% of HRDs
interviewed for this research describe the form of their organisation differently from a
‚registered NGO‘, and 34% reported that their organisation had been classified as a ‚foreign
agent‘. None of these HRDs would fit within these fee-exempt categories.
The Member States also have the discretion to waive or reduce the visa fee in individual cases
‘to promote …interests in the field of foreign policy, development policy, and other areas of
vital public interest, or for humanitarian reasons or because of international obligations’.102
This provision is clearly relevant to HRDs, particularly in circumstances where the visa fee
is increased under the newly-implemented punitive system, and there is no visa facilitation
agreement from which they can benefit. Of the HRDs surveyed for this project, however, only
27.3% experienced a visa fee waiver from a Member State, with practices between the Member
States varying. Of the HRDs interviewed, 70.7% described the costs of their visa application as
one of the most difficult parts of the application process.

4.7.

Decisions on Applications

Once it is considered admissible, a visa application is examined by consular or central
authorities to establish whether the applicant fulfils the conditions of entry in the EU as
established by the Schengen Borders Code.103 The conditions of entry aim to exclude from the
EU territory applicants who are undesirable or may be an illegal immigration or security risk,
and require that the applicant possesses a valid travel document; has justified the purpose
and conditions of her stay; has sufficient means of subsistence; is not listed in the SIS for the

100 See Lipman, “At the Turning Point of Repression. Why There Are More and More ‘Undesirable Elements’ in Russia”
54 Russian Politics and Law (2016) 341-350, pp. 344-347. See also European Parliament resolution of 18 July 2019
on Russia, notably the situation of environmental activists and Ukrainian political prisoners (2019/2734(RSP)). See
also Pechonchyk and Yankina, Situation of Human Rights Defenders in the Government-Controlled Territories of
Ukraine, Human Rights Information Centre, 2017, pp. 9-10.
101 See, for example, the EU-Armenia Visa Facilitation Agreement, op. cit. supra note 39. Under Article 4(1)(e), a journalist
will need to provide a ‚certificate or other document issued by a professional organisation‘ attesting her status and
stating that the purpose of the stay is ‚is to carry out journalistic work‘. Under Article 4(1)(i), representatives of civil
society organisations will have to provide ‚the certificate on establishment of such organisation from the relevant
register issued by a state authority in accordance with the national legislation‘.
102 Article 16(6) Regulation 810/2009, op. cit. supra note 10.
103 Article 19, Regulation 810/2009, op. cit. supra note10, governs admissibility. When the requirements for admissibility
are not met, a Member State may choose to derogate from certain requirements on ‘humanitarian grounds, for
reasons of national interest or because of international obligations’ and grant an LTV visa.
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purpose of refusing entry; and is not a threat to public policy, internal security, public health
or the international relations of any of the Member States.104
The examination of a visa application by national authorities involves an assessment of
the supporting documents, searches in the VIS and the SIS to check the applicant’s visa
history and whether there are any visa or entry bans against them, consultation of other
Member States’ authorities when required, and possibly an interview with the applicant and
consideration of additional documents.105 In this context, it should be noted that decisions
to refuse a visa are recorded in the VIS, notwithstanding that the Visa Code provides that
‘a previous visa refusal shall not lead to an automatic refusal of a new application. A new
application shall be assessed on the basis of all available information’.106
This admissibility regime does not accommodate the special position of HRDs. As mentioned
above in the context of supporting document requirements, HRDs may, for example, have
difficulties in proving an intention to leave the EU before the expiry of their visa when
systematically assessed on the basis of employment and level of income, as indicators of
connection to the country of residence.107 Overall, according to our survey of more than 120
human rights defenders, approximately 25% have been refused visas at some point. One of
the most common reasons given for visa refusal, along with ‘inaccurate information,’ is an
inadequate demonstration of financial stability.
Moreover, a request from a consulate for a criminal record in order to assess whether a
visa applicant represents a security risk and should accordingly be denied a visa may
disproportionately affect HRDs, as they are often subject to criminal prosecution by repressive
governments as a reprisal for criticism of government policies and actions. A case directly
handled by the CEELI Institute highlights this issue: ZG is a journalist from a predominantly
Muslim region. He is a young man in his 20s who, three years ago, was imprisoned on false
charges of narcotics possession and served three years in prison. His case and the falsification
of evidence against him was widely reported in local media at the time. Immediately following
his release, he was invited to spend three months in a rehabilitation/respite program in
Georgia, then further awarded a fellowship to pursue his writing in Prague. Despite having
full financial guarantees, a fellowship contract booked travel and insurance from the inviting
NGO, and letters of support from international human rights groups supporting his political
prisoner status, his visa request was denied. ZG had flown back to his home country to apply
for the visa presuming that although it might not be safe, the process would be easier than
trying to apply from Georgia. The explicit reason for his denial was not because of his prison
record, but because his invitation was ‚not credible‘ and he did not demonstrate sufficient
evidence of his intent to return. It cannot be ruled out, however, that his prison record and
origin were factors in this unusual decision. After speaking with representatives at the Czech
Ministry of Foreign Affairs and the consular officer in Moscow, ZG was encouraged to apply

104 Article 21, Regulation 810/2009, op. cit. supra note 10. The applicant also needs to have travel medical insurance
and must not exceed the maximum duration of authorised stay in the Member States.
105 Article 21, Regulation 810/2009, op. cit. supra note 10.
106 Articles 21(9) and 32(5) Regulation 810/2009, op. cit. supra note 10.
107 See para. 6.13, Visa Handbook, op. cit. supra note 54.
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again. ZG paid the visa fee again, resubmitted a new application, purchased a new flight to
Prague, submitted a new letter of invitation, further clarifying the purpose of his stay, and was
rejected a second time on the same grounds. In an effort to assist ZG to leave Russia, the CEELI
Institute then coordinated with Freedom House and their staff in Lithuania. They worked
directly with the Lithuanian Embassy in Moscow, who issued ZG a Schengen visa in a matter of
days, requiring only a return ticket to Moscow as evidence of his intention to return.
The SIS may represent a further obstacle for HRDs. Member States have on occasion entered
alerts in the SIS for the purpose of refusing entry into the EU to specific third-country national
activists on the basis of a national decision that the activist‘s presence would be disruptive
to public order.108 It also appears that Member States have entered alerts in the SIS for the
purpose of refusing entry to specific individuals following minor breaches of immigration
rules, such as departing from the travel itinerary on the basis of which a Schengen visa was
granted. As SIS alerts have the effect of excluding the affected individual from the whole
Schengen territory, it is important that they are based on clear and harmonised grounds.
In this context, the introduction, via recent legislative amendments, of an exhaustive list of
grounds for entering alerts should be considered as a positive step. However, these grounds
continue to leave extensive discretion to the Member States,109 albeit curtailed by the
requirements that alerts and underlying national decisions must comply with the principle
of proportionality and be based on an individual assessment.110 Further to these principles,
alerts should be objectively justified by the degree of criminality or seriousness of the breach
of immigration law in each case.111 The meaning of ‘a threat to public policy’, and in particular
whether it requires personal conduct amounting to a sufficiently serious threat, is the subject
of a pending case before the European Court of Justice.112 The outcome of this case will be
relevant to HRDs because, as explained below, Member States have refused entry to thirdcountry national activists on a fairly broad interpretation of this ground.
The SIS Regulation provides channels for redress when an individual has been improperly
included in the system, including the rights to information, access, rectification, and erasure,
all of which are to be exercised in accordance with national law. These rights are subject to
restrictions, including on national security grounds, but any restriction must meet a number

108 See, for example, Brouwer, „Schengen Entry Bans for Political Reasons? The Case of Lyudmyla Kozlovska,” 30 August
2018, https://verfassungsblog.de/schengen-entry-bans-for-political-reasons-the-case-of-lyudmyla-kozlovska/
[accessed 22/07/2019]; Statewatch European Monitor, Expulsion from Belgium and Schengen bans for anti-war
protestors, Vol. ¾ , February 2003. Under Article 24(1) Regulation 2018/1861, op. cit. supra note 51, Member States
are required to enter an alert in the SIS a result of a national decision concluding that the presence of the third-coun
try national poses a threat to public policy, to public security or to national security. This conclusion could be based
on: conviction of an offence in a Member State carrying a penalty of deprivation of liberty of at least one year; serious
grounds for believing that the third-country national has committed a serious criminal offence or clear indications
of her intention to do so; or circumvention or attempted circumvention of Union or national law on entry into and stay
in the Member States. Alerts will also be entered to give effect to entry bans issued in accordance with Directive
2008/115/EC (the Returns’ Directive). And finally, Member States are required to enter alerts to give effect to entry/visa
sanctions adopted within the Common Foreign and Security Policy.
109 Article 24 Regulation 2018/1861, op. cit. supra note 53. See also footnote 108.
110 Articles 21 and 24(1)(a) Regulation 2018/1861, op. cit. supra note 53.
111 Peers, EU Justice and Home Affairs, Vol. I, 4th ed. (OUP, 2016) p. 141.
112 ECJ, Staatssecretaris van Justitie en Veiligheid v. EP, Case C-380/18, pending. See also ECJ, Z. Zh. and O, C-554/13,
EU:C:2015:377, at para. 70.
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of conditions, including being proportional and respecting the fundamental rights and
legitimate interests of the data subject.113 In practice, however, these rights may be difficult to
exercise (especially from outside the European Union) without extensive resources, including
appropriate legal support.114 Moreover, Member State practice often renders these rights
ineffective; the SIS II Supervision Coordination Group reported, for example, that, despite the
content of the SIS Regulation, ‘the majority of countries do not provide reasons of refusal for
access requests’.115

and conditions of the intended stay was not reliable’.120 These standardised statements do not
contain enough information for an applicant to form an appeal claim or to effectively address
the reasons for refusal in a fresh application.

Civil society partners that were consulted during the research for this paper indicated that
in certain jurisdictions, there is no practical remedy available against SIS alerts on national
security grounds (see case study 5). In such cases, one avenue of recourse is the burdensome
and protracted process of proving a breach of the right to an effective remedy under Article
47 of the EU Charter of Fundamental Rights (CFR).116 As the SIS Regulation allows the person
who is the subject of the data to bring an action in relation to the rights of information, access,
rectification, and erasure before the competent authorities of any Member State, a further
possibility is to initiate an action in a Member State where remedies are available.117 This
remote approach would likely be difficult, however, because of a lack of knowledge, resources,
and support. In this context, rather than placing the burden on individual applicants, the
European Commission should monitor Member state compliance with Article 47‘s guarantee
of an effective remedy and initiate infringement proceedings against the non-compliant
Member States.
When the issuing Member State establishes that the visa applicant fulfils the conditions of
entry, they will issue a uniform visa. If a visa is refused, on the other hand, the grounds for
refusal need to be communicated to the applicant, who has a right of appeal under the Visa
Code.118 The exercise of this right is governed by national law, which is, in turn, subject to
the right to an effective remedy guaranteed by Article 47 CFR. According to the case-law of
the European Court of Justice (ECJ), Article 47 CFR requires that the appeal must be before
a judicial body.119 In practice, though, the right of appeal may be rendered ineffective by the
scarcity of information provided by national authorities when justifying visa refusal decisions.
Grounds for visa refusal are communicated through a standard form on which one out of nine
available grounds is indicated. Often, authorities will simply check the box saying either that
an ‘intention to leave the territory of the Member States before the expiry of the visa could not
be ascertained’ or that ‘the information submitted regarding the justification for the purpose

113 Articles 52-54 Regulation 2018/1861, op. cit. supra note 53.
114 Fundamental Rights Agency, op. cit. supra note 61, p. 65.
115 SIS II Supervision Coordination Group, Report on the exercise of the rights of the data subject in the Schengen
Information System (SIS), Brussels, October 2014, p. 10.
116 Op. cit. supra note 10.
117 Article 54 Regulation 2018/1861, op. cit. supra note 46. See Brouwer, op. cit. supra note 108.
118 Article 32(2) and (3) Regulation 810/2009, op. cit. supra note 10.
119 See ECJ, El-Hassani, C-403/16, EU:C:2017:960; ECJ, Commission v Slovak Republic C-614/18, EU:C:2019:142.

Several HRDs consulted for this project have indicated that the appeals processes they
experienced were long and largely unclear. Other research has shown that numerous barriers
may include language requirements and deadlines for submitting an appeal.121 As such, the
common wisdom is that it is more effective to avoid the appeals process altogether and just
reapply for a visa, even though this entails paying the consular fee again.
When making a decision on an application, the Visa Code indicates that an LTV visa ‘shall be
issued exceptionally’ if a Member State ‘considers it necessary’ on ‘humanitarian grounds, for
reasons of national interest or because of international obligations’ to, among other things,
derogate from the principle that an applicant must satisfy all conditions of entry in the EU.122
While this provision could apply to HRDs, it appears that very few LTV visas are issued by the
Member States for applicants of any category.123

4.8.

Length of Stay and Multiple Entry Visas

Uniform visas are issued by the Member States with a validity period and duration of
authorised stay that reflects the intended purpose of the stay, subject to the general rule
that the stay cannot be longer than 90 days in any 180-day period.124 The Visa Code also
makes provision for extension: according to Article 33, the period of validity of a visa and/or
the duration of a stay ‚shall‘ be extended when a Member State considers there is proof that
the applicant cannot return for reasons of force majeure or humanitarian considerations.
Additionally, a visa ‚may‘ be extended if there is proof of ‚serious personal reasons‘.
Uniform visas may be for one, two, or multiple entries. Multiple entry visas (MEVs) are the most
flexible and economical, with a period of validity, typically ranging from one to a maximum of
five years. According to data published on the EU official website, 58.4% of all uniform visas
issued by the Member States in 2018 were MEVs, with the share of MEVs issued by individual

120 Standard form for notifying and motivating refusal, annulment or revocation of a visa, Annex VI, Regulation
810/2009, op. cit. supra note 10.
121 Fundamental Rights Agency, Fundamental rights: challenges and achievements in 2013 - Annual report 2013,
June 2014, p. 70.
122 LTVs may also be issued if the Member State deems it necessary (for humanitarian, national security, or
international obligation-related reasons) to: issue an urgently-required visa more quickly that would be possible
due to prior consultation requirements (the main reason for the issuing of this type of visas); issue a visa despite
the objection of another Member State arising from prior consultation; allow an additional stay in a 180-day period
during which an applicant had already used a visa allowing a stay of 90 days; or allow entry where a travel
document is not recognised by all Member States, Article 25 Regulation 810/2009, op. cit. supra note 6.
123 According to official statistics, out of 16,016,599 visa applications in 2018, 14,265,282 uniform visas were issued
(89%), 1,539,362 uniform visas were denied (10%), and 113,687 LTV visas were issued (1%). Slovenia, with a uniform
visa refusal rate of 10%, was the Member State that issued most LTV visas (13.63% of visa applicants).
For the source of statistics see supra note 71.
124 Articles 2(2) and 24 Regulation 810/2009, op. cit. supra note 6. The Commission unsuccessfully proposed the
introduction of a ‘touring visa’, for stays in two or more Member States for periods longer than 90 days but not
exceeding one year, COM(2014) 163 final.
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Member States varying from 91% for Slovenia to 22% for Norway.125 There is no available data
on the exact length of validity of MEVs.
As many as 87% of the respondents surveyed for this paper were granted a single-entry visa
based strictly on the dates of an invitation to an event from an institution based in the EU.
HRDs would greatly benefit from MEVs, as 50% of respondents completed between three to
eight+ trips to the Schengen area in the past year, and 86% had received between two to five+
Schengen visas in the past five years.126 The flexibility afforded by MEVs is key to HRDs, not
only because it makes it possible to maintain contacts with EU-based organisations easily but
also, and more importantly, because of the reassurance it provides in terms of the ability to
leave their country swiftly should the need arise.
In this context, a recent positive development is an amendment to the Visa Code, introducing
clearer rules in relation to MEVs. Thus, MEVs ‚shall‘ be issued to applicants based on the
previous lawful use of visas as specified in the Visa Code.127 However, consulates may derogate
from this rule as, within the framework of Local Schengen Cooperation, they remain under
an obligation to assess whether either more restrictive or more favourable rules should be
adopted, in light of local circumstances and migratory and security risks.128
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new EU policy.131 In this context, it becomes very important that the issue of MEVs is addressed
through Local Schengen Cooperation.

4.9.

Treatment of Applicants

While the Visa Code outlines specific conduct that consular staff must exhibit towards visa
applicants and while national authorities are bound by the EU Charter of Fundamental Rights
(including protecting the right to human dignity) in the implementation of the Visa Code, many
visa applicants find the application process humiliating.132 In this context, a newly-introduced
obligation that the Member States have a procedure to receive and address complaints in
relation to the conduct of staff at both consulates and external service providers, as well as
regarding the application process, will hopefully lead to more robust monitoring and, where
applicable, correction of any inappropriate treatment of visa applicants.133

4.10.

Local Schengen Cooperation

Finally, it is worth noting that neither of these rules on MEVs will apply to nationals whose
countries are identified by the Council as non-cooperative in the field of readmission of
irregular migrants. As such, this is another area where HRDs may be disadvantaged by this

Given the discretion afforded the Member States in relation to certain aspects of the
visa-issuing process, and the degree of discretion involved in the actual examination of
visa applications, Local Schengen Cooperation becomes key to ensuring coordination
and common practice on the ground. Accordingly, the Visa Code mandates cooperation
between the Member States‘ consulates and Union delegations in each jurisdiction to ensure
the harmonised application of visa policy, taking into account local circumstances. Such
cooperation focuses, in particular on preparing a list of supporting documents for each
jurisdiction and achieving a harmonised implementation of the rules on MEVs and the visa
fee. Local Schengen Cooperation also involves the exchange of information in relation, for
example, to migratory and security risks and cooperation with external service providers.134
In this context, information on HRDs, with whom EU missions are expected to communicate
regularly,135 should also be exchanged with a view to adopting a common visa approach in line
with EU External Human Rights Policy.

125 For the source of statistics see supra note 69.
126 The Visa Handbook, op. cit. supra note 34, at para 8.4, and visa facilitation agreements (for example, Article 5(2)(b)
EU-Armenia Visa Facilitation Agreement, op. cit. supra note 38), identify representatives of civil society as
a category of frequent travellers that may benefit from MEVs.
127 Article 24(2) Regulation 810/2009, op. cit. supra note 6, outlines the number of previous lawfully-used visas required
for the issuance of different lengths of MEV: three visas within the previous two years are required for issuing a MEV
valid for one year; a MEV of one year in the previous two years is required for a two-year MEV; and an applicant must
have lawfully used a MEV for two years in the previous three years to be granted a five-year MEV.
128 On the basis of such an assessment, the Commission will then adopt the rules on the conditions for issuing MEVs
to be applied in each jurisdiction, see Article 24(2b) and (2d) Regulation 810/2009, op. cit. supra note 6.
129 Article 24(2c) Regulation 810/2009, op. cit. supra note 6.
130 This deletion is consistent with other Council position, including resistance to proposals to provide facilitations,
including MEVs, to family members of EU nationals not already covered by Directive 2004/38/EC (the Citizens‘
Rights Directive) and of third countries‘ nationals who are long-term residents of the EU. See, for example, Council
doc. 6093/15, 13 February, 2015, p. 4. The Visa Handbook and visa facilitation agreements, however, have been
more accommodating: see supra note 126.
131 On the other hand, the period of validity of MEVs issued to nationals of countries that cooperate sufficiently can be
extended, see Article 25a Regulation 810/2009, op. cit. supra note 10.

131 On the other hand, the period of validity of MEVs issued to nationals of countries that cooperate sufficiently can be
extended, see Article 25a Regulation 810/2009, op. cit. supra note 10.
132 Article 39 Regulation 810/2009, op. cit. supra note 6. 20% of respondents to this project’s survey and interviews
found the visa application process humiliating. In a public consultation launched by the European Commission
in 2013, a third of the 1,084 respondents, representing 17 nationalities, indicated that consular staff were ‘not friendly’,
see Fundamental Rights Agency, op. cit. supra note 119, p. 72.
133 Article 38(5) Regulation 810/2009, op. cit. supra note 10.
134 Article 49(1), (1a) and (3) Regulation 810/2009, op. cit. supra note 10.
135 EU Guidelines on Human Rights Defenders, op. cit. supra note 5.

These new rules also co-exist with older rules in the Visa Code providing that MEVs with a
validity of up to five years ‘may’ be issued to frequent/regular travellers provided that ‘they
prove their integrity and reliability,’ a provision that has been criticised by the Commission
for its vagueness and subjectivity.129 Before the latest amendment, the Visa Code referred to
representatives of civil society as possible recipients of this benefit, but this reference has
now been deleted.130
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5.

ENSURING CONSISTENCY BETWEEN THE EU POSITION
ON HRDS AND EU VISA POLICY
5.1.

A Proven Need for HRD Mobility

As recognised in the 2008 Guidelines, and demonstrated by the responses to the surveys and
interviews conducted for this report, mobility is very important for HRDs, both to carry out
human rights work at the international level and for respite purposes. Furthermore, HRDs
may need to flee their country when their safety is threatened, and the knowledge that they
can obtain the necessary visas without delay thus supports their ability to work as effectively
as possible. However, as shown in the previous section of this paper, the current visa regime
does not accommodate the needs of HRDs, who are particularly vulnerable to the stress that
can arise from visa-related uncertainty and will often be unable to satisfy all the conditions
and procedures for obtaining a Schengen visa under the Visa Code. The challenges that HRDs
face in receiving Schengen visas are exacerbated as a result of recent amendments to the Visa
Code permitting punitive measures against nationals of countries that have been assessed by
the EU as non-cooperative on readmission of illegal migrants.136

5.2.
			

Member State Discretion is an Inadequate Guarantee
for Issuance of HRD Visas

Some Member States have argued against greater EU control over the granting of visas
for HRDs, based on the position that the Visa Code already gives sufficient effect to the
recommendations of the 2008 Guidelines through the discretion that Member States can
exercise to facilitate visas. The first area of discretion allows the Member States in certain
cases (and arguably obliges them, in some) to derogate from the standard rules governing
visa processing times, visa fees, supporting document requirements, granting of LTV visas,
etc. However, the situations in which derogation may apply are very loosely defined in the
Visa Code through the use of terms such as ‘on humanitarian grounds’, ‘for reason of national
interest’, or ‘in justified cases of urgency’. The Visa Handbook provides limited guidance on
how to interpret these broad terms and does not reference HRDs in any of its examples. It is
moreover unlikely that the meaning of these terms will be clarified through litigation, as it is
easier for a visa applicant to present a fresh application than to judicially challenge that a visa
refusal decision was based on an incorrect interpretation of one of these concepts.
The second area in which Member States have discretion is in the examination of an
application under the Visa Code, as Member States should consider individual applications
on the specific merits of their cases. This individual approach has been endorsed by the
European Court of Justice.137
Despite this flexibility, it is unlikely that the mere possibility of a Member State exercising
discretion in favour of HRDs is sufficient to address their needs. This is even less certain in light

136 Article 25(a) Regulation 810/2009, op. cit. supra note 10.
137 ECJ, Koushkaki, C-84/12, EU:C:2013:862, para. 56 and 61.
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of Member State reliance on external service providers who, as examined above, may screen
out applicants before the Member State even has the opportunity to exercise its discretion.
As such, HRDs face a high degree of uncertainty when applying for Schengen visas, since there
is no way to know whether any given state (or official) will exercise discretion in their favour.
And, in practice, very few Member States have visa facilitation schemes for HRDs, and there
is limited evidence that Member State discretion is coordinated in relation to issuing visas
to HRDs.138 This reality undermines the EU common stance on HRDs and can lead to ‘visa
shopping’ when HRDs are desperate to leave their normal country of residence and end up
seeking any avenue to do so.

5.3.

Recognising HRDs as a Visa Facilitation Category

This paper, and in particular the recommendations section, outlines a number of the ways in
which the content and implementation of EU law on visas could be improved to the benefit of
HRDs from third countries. Amongst all of these recommendations, the most helpful change
would be the explicit inclusion of HRDs as a category entitled to certain visa facilitations (or
at least for whom facilitations may be possible at the discretion of the Member States) in
the legal instruments on visas. As discussed above, the legal instruments, including the Visa
List Regulation, the Visa Code and visa facilitation agreements between the EU and third
countries, already identify categories of individuals who are entitled to facilitations, including
holders of diplomatic passports, children, researchers, certain representatives of non-profit
organisations, and frequent travellers. These concessions often reflect provisions in existing
international or EU instruments and, as such, inclusion of HRDs further to the 2008 Guidelines
would align with this existing practice. Before HRDs are added to this list, though, it is likely
that two distinct objections to their inclusion would have to be overcome.
The first barrier arises from general Member State opposition to ‘automaticity’ – the automatic
application of visa facilitation to listed categories.139 This reluctance is coupled with a desire by
many member states to limit the number of people entitled to visa facilitations (and thus easier
entry to the EU) under the Visa Code because of concerns relating to immigration and security.
HRDs are defined extremely broadly by the 1998 UN Declaration on Human Rights Defenders.
As such, Member States may be particularly concerned that naming them in EU visa policy
instruments could open the floodgates to a high number of potential asylum seekers or
security threats. To mitigate against this concern, EU legal instruments could define the
term more narrowly by focusing on, for example, a demonstrated commitment to promoting
the rights of the applicant’s own community. In many circumstances, EU missions would
be well-placed to provide information that would assist in establishing whether specific
individuals fall within such a definition. Furthermore, if a commitment to fighting for the needs
of their own community is key in the definition of HRDs, then granting them short-term visas
would generally not provide an immigration risk; as mentioned above, the implementation

138 Countries with HRD facilitation schemes include Spain, Ireland (which does not participate in the EU visa policy),
the Netherlands, and the Czech Republic. See Report, In Difesa Di - per i diritti umani e chi li difende, Come
proteggere i difensori dei diritti umani. Programmi, strategie e buone pratiche, October 2016.
139 See for example Council doc. 6093/15, 13 February 2015, p. 5.
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of visa facilitation schemes for HRDs by some Member States has not resulted in an abuse
of the asylum system.140 In fact, the availability of visa facilitations could, on the contrary,
disincentivise HRDs from seeking asylum by providing opportunities for temporary absence
on short notice in times of danger while retaining the possibility of returning home when it is
safe to do so.
Supporting the work of third-country HRDs, including through mobility supports such as
visa facilitation, has an evident link to the EU’s external relations and foreign policy. As such,
Member States may also object to addressing HRD mobility through visa policy due to the
division of competence between the Member States and the EU. If conceived of as primarily
a matter of foreign policy, the issue of HRD mobility could be understood to fall within the
framework of the EU Common Foreign and Security Policy. As outlined above, the CFSP
is governed by intergovernmental rules, in which the Member States retain more relative
autonomy than under the more integrationist rules applicable to other EU policies, such as
visa policy—as such, addressing HRD mobility under the CFSP would require more memberstate buy-in.
An external relations element, however, does not automatically preclude a matter from
being addressed by the instruments that comprise the visa policy. As previously discussed,
EU visa policy is part of the wider EU policy on establishing an ‚Area of Freedom, Security
and Justice‘ (AFSJ), which is essentially inward-looking, as it is focused on internal security.
The visa policy, however, has a self-evident external dimension that is not apparent in other
components of the AFSJ, such as the harmonisation of national laws. Indeed, as discussed
above, this inherently dual nature has resulted in the gradual inclusion of both internal
security and external foreign policy interests in the development of visa policy.141 As such,
visa policy is not precluded from aligning with the EU’s external objectives, as established in
Article 3(5) TEU.
Furthermore, even if new direction on visas for HRDs came from the framework of the CFSP,
the instruments that comprise the visa policy would still, eventually, be implicated in the
implementation of any new policy direction. To fail to align these positions would undermine
the uniformity of visa policy and the requirement of consistency of EU action.142 As such, the
implementation of CFSP-mandated visa policy related to HRDs would be similar to the regime
surrounding visa bans against specific individuals, which are agreed upon by the Member
States within the CFSP and then implemented through the EU visa policy by way of Article 26
of the SIS Regulation.143 This approach would address the current situation in which neither
the EU Visa Code nor EU visa facilitation agreements with third countries clearly require the
implementation of the 2008 Guidelines on HRDs. Much like the 2017 EU-Russia visa facilitation
agreement144 examined above, direction from the Member States via the CFSP would

140 Front Line Defenders, op. cit. supra note 23, pp. 6-7, cooperated with the Irish government on a facilitation scheme
for HRDs who required emergency visas. They reported in 2008 that the return rate of HRDs who obtained visas
from Ireland through this scheme from 2005 to 2008 was close to 100%.
141 See Meloni, supra note 31.
142 See Article 40 TEU, op. cit. supra note 15.
143 See also Article 215 TFEU, op. cit. supra note 34, requiring the implementation of economic sanctions that have
been agreed within the framework of the Common Foreign and Security Policy through a Union instrument.
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clarify for officials that they should grant, or consider granting, certain visa facilitations to
recognised HRDs.

6.

The inclusion of HRDs as a category entitled to facilitations in the Visa Code is both legally
supportable and the most effective way to implement the 2008 Guidelines in a manner that
aligns the EU‘s visa and external human rights policies. However, the numerous times that
Member States have rejected the EU Parliament and Commission proposals surrounding HRD
mobility suggest that an insufficient number are likely to support greater EU regulation at
this time. As such, while continuing to move towards greater alignment between EU visa and
human rights policies, it becomes pressing that supportive Member States start, at least, to
give effect to the 2008 Guidelines through the domestic exercise of their existing discretion
under the EU Visa Code, and to coordinate this exercise of national discretion to ensure
effectiveness and uniformity. Such coordination could be achieved at a central level through
more prolific activity by the Member States, supported by EU missions and COHOM, under the
CFSP and, on the ground, through Local Schengen Cooperation.

The EU recognises the key role that HRDs play in triggering and supporting change in third
countries and, accordingly, identifies support for HRDs as a major priority of its external
human rights policy. As part of this support, the EU has identified measures to facilitate HRDs‘
mobility and access to the EU, which is necessary for their continued human rights work
respite purposes, and temporary emergency relocation. It is, therefore, unfortunate that the
instruments that comprise EU visa policy do not explicitly address the needs of HRDs, and fail
to further the EU’s external human rights policy.

Finally, if the political appetite is lacking for amendments to the Visa Code, instructions for
consulates on issuing visas to HRDs should, whenever possible, be included in the EU Visa
Handbook. As the Handbook, unlike the Visa Code, is not legally binding, this approach may
be more palatable to those Member States who are concerned that greater access to the EU
for HRDs will undermine internal security.

CONCLUSION

HRDs are in a particularly precarious position where they may find it difficult to fulfil all
the conditions for obtaining a Schengen visa while at the same time being in urgent need
of one. As such, recognition in, and special consideration by, the visa policy is crucial to
address the ways in which the already difficult, burdensome, and expensive character of
the Schengen visa process is exacerbated for this class of applicants. In addition, in light of
the modifications to the Visa Code that permit punitive measures against nationals whose
countries are assessed as not cooperating on readmission of irregular migrants, many HRDSs
may actually be subject to further obstacles in obtaining a visa.
It has been argued that amendments to the EU Visa Policy are unnecessary, as that policy
leaves sufficient discretion to the Member States to address the need of HRDs. However,
the evidence suggests that the status quo is not serving the needs of HRDs. First, the legal
expression of the existing discretion is vague, resting on undefined opportunities to modify
visa processes for ‘humanitarian reasons’, in ‘justified cases of urgency’, or in a country’s
‘foreign policy interest’. In addition, Member States curtail their own ability to exercise
discretion in relation to certain visa procedures and requirements by outsourcing the
collection of visa applications to external service providers. Finally, there is scarce evidence
that the Member States do exercise their discretion in favour of HRDs. Only a few Member
States have specific visa schemes for HRDs, and there is no coordinated approach among
the Member States, except for some limited ad hoc cases in relation to HRDs from Russia.
HRDs are not mentioned at all in the EU Visa Handbook, which is the main document consular
authorities refer to for practical guidance on the visa-issuing process.
As such, it is apparent that relying solely on the discretion of sympathetic Member States is
insufficient to meet the needs of HRDs, and has resulted in discrepancies in how the Member
States apply the conditions and procedures for issuing visas. These inconsistencies lead
to high stress and heavy administrative burdens for HRDs who need to urgently leave their
country on a temporary basis.

144 As explained above the EU-Russia Visa Facilitation Agreement was relied on by the Member States to facilitate
the issuing of visas to HRDs. See supra note 51.

At present, implementation of the EU’s commitment to support HRDs’ mobility and access
to the EU is neither effective nor uniform. Furthermore, the principle of consistency is not
in effect between EU visa policy and external human rights policy as it relates to supporting
HRDs. If the effective implementation of the 2008 Guidelines on HRDs is to be achieved, the
issue of HRDs‘ mobility should be revived at the political level and integrated into the EU
legal instruments on visas. These instruments should recognise HRDs as a specific category

48

of third-country nationals entitled to certain visa facilitations, to be implemented through
support from EU delegations in third countries. The Visa Handbooks should also be amended
to reflect this.
While this political process is on-going, there are many steps that individual Member States
can take to improve the situation for HRDs. To start, central authorities should provide clear
instructions to consulates regarding visa facilitations for HRDs and should ensure some form
of direct access to national authorities for HRDs. Member States should, whenever possible,
coordinate their positions through the Common Foreign and Security Policy and, on the
ground, through Local Schengen Cooperation. Through following these steps, and the other
recommendations arising from this paper, Member States can begin to effectively honour
the EU‘s commitment to supporting the valuable work that HRDs are doing to protect and
promote human rights in their home countries.
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7.

CASE STUDIES

In-depth interviews were carried out with several human rights defenders to learn about their
challenges. The following five cases highlight various individual experiences of human rights
defenders in applying for - and sometimes not receiving - visas to EU/Schengen countries.
These cases illustrate the points raised in this paper and addressed in our Recommendations.

7.1.
			

CASE 1 – The Challenge of Single-Entry Visas for HRDs:
AK, Russia

AK is a lawyer and human rights defender from a town in the Russian far north. His story
highlights the difficulties faced by those living in remote regions where law enforcement
officials have absolute power but no accountability. The result is the threat of physical harm
and imprisonment to anyone who dares to publicise criminal acts by the police, let alone
dares to work as a legal defender for other human rights activists. AK‘s story highlights acute
difficulties faced by human rights defenders in more remote places who may not be as well
known to consular officers based in major cities.
AK was imprisoned on trumped-up charges related to his human rights activities and legal
casework. Shortly following his release from prison, he was invited to attend a seminar at the
CEELI Institute on anti-torture litigation for Russian lawyers. This was AK’s first visit to the
Czech Republic, and he was granted a Schengen visa for only seven days. On his second day
in Prague, upon word that one of his clients had been released from prison, AK published a
confidential evidentiary video that was released online depicting police abuse of his client
in detention. He had been withholding this video because he did not want to jeopardise his
clients‘ pending release. He felt strongly that there should be immediate attention paid to
his clients‘ physical health, and also attention drawn to the practice of beating and torture in
this prison. Once the video was published, however, AK realised that he was in grave danger
if he returned home, but he had no choice because his Schengen visa was expiring. Once
AK returned to Russia, the CEELI Institute coordinated with the EU ombudsman in Moscow,
briefed him on AK‘s case, and asked for his intervention to request emergency review for a
new visa. In order to do this, CEELI purchased a new flight to Prague for AK and promised to
host him for the respite program and cover his expenses.
The EU ombudsman advocated that AK‘s application be reviewed as an emergency case.
However, the visa centre in Arkhangelsk refused to process AK‘s claim as an emergency, saying
that there was no category for ‚expedited processing‘ and that he would have to wait two
weeks for his visa. CEELI purchased a flight from his home city to St. Petersburg, the site of
the nearest Czech consulate, in order for him to submit the application in person. AK‘s case
highlights one of the challenges in submitting applications via visa processing centres instead
of directly to the consulate. The significant efforts invested in emergency advocacy, same-day
flight purchases, coordination, and back-channelling resulted in AK receiving a visa before
the consulate shut down for the extended Christmas and New Year‘s holidays. Without this
exceptional effort and emergency response, there is a strong possibility that he would have
been returned to prison out of retribution for his advocacy.
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AK shared his experience in his own words when he was interviewed for this paper:
“I was arrested and charged on article 318, violence against a government official. In fact,
the violence was against me. I am a lawyer and human rights defender. I was working on a
complaint regarding a series of violations against my client, who was held in detention, and
I was the one who ended up in prison. I was working on issues and defending clients on cases,
in my opinion, that were essential defences of „freedom“ and „rights“. Clients would come to
me specifically because of my understanding and defence of these issues. I worked as a civil
lawyer. I was not a member of a political party, nor was I politically active. The only thing that
ever moved me to action was when something directly affected my acquaintances, my family,
or a client. Only then did I see the injustice on the part of the state. But then I kept seeing the
injustice and how it grew, and I realised that I cannot stay silent. So I ended my silence I decided to publicise these injustices so that everyone could see the vices of our system.
One thing that worried me as a lawyer was that the state of legal nihilism had reached such
a level that it was useless to go to court and so on. I also saw that law enforcement [in my
region] began to engage in outright gangsterism. Because of the judicial system and the law
enforcement system, and the disinformation promoted by mass media, I understood that
something should be done.
This work is dangerous in itself because it requires close attention to the situation of those
held in detention. For those who are held in isolation are faced with torture. Isolated
detention is torture. It was applied to my client, M. He is already a fairly old man, he was
denied medical care, he was kept in unbearable conditions, he was not allowed to lie down
in jail, so I had to constantly monitor his conditions and maltreatment. Prison employees
do not like visitors to the colony, especially representatives who are officially allowed to
communicate with prisoners, who take detailed accounts of what is happening in the prison,
write complaints to the prosecutor‘s office and prison authorities, and speak to the press.
This is all to save a person, to get him out alive, because if no one pays close attention to these
things, then the end result would be very sad for those held in prison.
On March 18, 2019, I was freed from prison, and I started protecting political prisoners again.
I returned to that prison [on his behalf] to write complaints and requests for protection. I was
invited to Prague [CEELI Institute] for a seminar for human rights defenders and for lawyers,
learning about how to draft appeals to the European Court for Human Rights on torture cases.
Frankly speaking, everyone working on resonant Russian torture cases was at this seminar.
In order to travel to Prague, I applied for a visa via an official Czech visa centre and an
intermediary firm because I had very little time to deal with the process. I had just been
released from prison and was busy with many other things at the time. There are intermediary
companies in Russia that will prepare the package of documents required for a visa. I was
afraid to make a mistake and have all of the documents returned to me with a formal refusal. I
wanted someone else to fill in all of the forms for me. They prepared my application.
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I asked for a 90-day stay visa. This is the maximum number of days I could stay. Instead, they
gave me a visa valid for 7 days that would expire at the end of the year. I received the visa in
November. In effect, they gave me a single-entry visa.
While I was in Prague for the seminar [on my 7-day visa], my client M. was released from
prison, and the video of his torture while in prison was published. We understood that this
would put me in great danger of returning because it was unclear how the police would react
to this evidence being made available to the public. I agreed that I would need to find safety.”

7.2.
			

CASE 2 – Application Reviewed by Proxy Consulate:
BA, Kazakhstan

“My name is B, I‘m 27 years old. I am a member of a human rights youth movement and
an observer for the Italian Federation for Human Rights. I attend political court trials in
Kazakhstan - mainly in Astana and also keep lists of detainees during rallies, peaceful
assemblies. Our work is quite extensive.
The first time I applied for a visa was in June this year (2019). We were invited by the Open
Dialogue Foundation to attend various [human rights-themed] events in France. My
colleague AG and I applied for a French Schengen visa, as the program was in Strasbourg.
We are both observers and participants in the Kaharman human rights initiative, and we
submitted our applications at the same time in June.
We were denied a visa within a week, maybe even less, although we provided all the
documents including evidence of our financial sponsorship. We provided them with all
of our financial information and official letters of support from Members of the European
Parliament. After we were refused, we filed an appeal but have not yet received an answer
[interview from October 2019]. The fact is that we cannot get feedback because we sent these
documents by mail to France, but there is no phone contact. We simply lost all contact. But
while the application was still under review in June, the consulate told us to provide a letter
from the European Parliament. Instead, we were only able to provide letters from Members
of Parliament. We received no reply after we submitted the letters from the Members of
Parliament, but about a day or two later, they denied our visa. This was in June.
We recently also applied for a Belgian visa via the Austrian embassy [in Astana], because
there is no Belgian embassy in Kazakhstan, but there is an agreement with Austria to accept
Belgian visa applications through their consulate. We applied in both cases through the visa
centre. There you have it. This October, we applied for a Belgian visa. We were going to an
event that was in Poland and a number of events that were in Brussels. The event in Poland
was the OSCE Human Dimension Conference. The Brussels events were follow-up advocacy
meetings with European Parliament members and with the director of the foundation that
sponsored the trip. Our application was again quickly rejected. First, we were told that our
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documents did not comply with the visa centre standards, that the visa centre would not
even have the right to accept our documents [as they were submitted]. That is, they should
be completely correct. They refused to allow us to bring the proper documents to satisfy their
standards. The invitation was in French because we were applying for a Belgian visa. They
told us that our documents needed to be translated into German or English as they would be
processed by the Austrian consulate. Meanwhile, our [Kazakh] colleague living in Kiev received
his visa in 4 days with the same documents that we submitted.

Home Office to process visa requests. As far as I understand, applications are sent from
Bishkek to Istanbul, where they are reviewed by Home Office staff who make visa decisions.
In my case, I took all the documents to the visa centre – it was about 40 pages. At the time,
I even posted on Facebook, „Look what pack of documents I have to carry to the visa centre!“
We have a UK embassy in Kyrgyzstan, but no consulate. The embassy does not deal with
visa issues at all, so it is impossible even to submit them. We have to do everything through
the visa centre. In general, I submitted everything and then waited a long time. They were
supposed to send me back my passport by courier within three weeks. I spent about $200 on
my application [document assembly and application fees]. I received my passport and a visa
rejection letter three days late – 3 days before my planned departure.

We used the services of a visa agency to complete our forms. You don‘t need anything special
to fill in the form there. Everything is easy on that end. The problems started at the stage
when we submitted the documents and the visa review process.
A bit more about the Austrian embassy… they asked us for a letter of guarantee from our
parents to claim responsibility for us, despite the fact that I am 27 years old. The official
invitation letter that mentions at least two official meetings in Brussels. We replied to the
consulate and pointed out that there were planned meetings. They asked for an explanation
for why we did not apply for a Polish visa, but we explained that we would be in Poland for
fewer days than we would be in Belgium. We applied the principle that we should apply to
the country where we would be spending more time. The Austrian consulate also asked
why we were unemployed. At that time, we did not have official jobs, but I don‘t know why
the Austrian consulate needs an explanation of the reasons for our employment status.
We were asked to provide our parents‘ bank statements. I believe that this is very personal
information. I had already provided my bank statement, which had enough money to support
my trip, and evidence that this trip was sponsored by a foundation, but they refused to look
at the letter of support from the foundation.
As for the visa centre, their work is quite straightforward. They have some regulations and
accept documents according to those standards only. I want to stress that this part of the
process was easier. My visa was refused after the visa centre processed my documents and
submitted them to the consulate.”

7.3.
			

CASE 3 – Application via Visa Centre (UK visa):
BI, Kyrgyzstan

“I‘m one of the founders of the publication „Bug“ in Kyrgyzstan. From the age of 16, I was
a TED fellow and started organising TED conferences in Kyrgyzstan. From the time I was 21,
I wanted to travel to every TED conference possible. This year TED had a summit in Edinburgh,
Scotland – the second-largest TED event of the year. I was invited to attend, but I needed a
visa. I hadn‘t been to the UK in 19 years. I had no real UK visa history other than a childhood
visit.
I applied for a visa in June with just enough time to receive it before my trip. I applied through
TLS Contact, the visa centre in Bishkek, one of the 3 or 4 companies contracted by the British

The strange things started with the letter. It stated that they [the reviewers at the consulate
in Istanbul] had not found evidence of my connection with „Bug“ and TED. I was very
surprised because, first of all, I had a letter from „Bug“ among my submitted documents.
Secondly, there was a letter of invitation from the TED organisation. Further, if there were
any doubts, they could Google my name very easily and TED and „Bug“ are the first results.
I was very surprised at the wording. Strangely, the rejection letter also refers to my profile
and to my bank statement-statements, but he says he didn‘t find my connection with the
„Bug“ and TED. It was suspicious – as if these two pages were lost along the way: the letters
from TED and „Bug“. This is all I can imagine, because there was no mention of these letters
at all, although even mentioned my bank statements. The letter stated ”you indicated in
the questionnaire that you receive a salary, we can see from your bank statements that this
amount comes into your account every month, but we cannot verify that you get it from
“Bug”. It was weird, that is, even in the bank statement it is written that this is the salary from
“Bug”. Then, they wrote something like this next: from there, we conclude that you were
dishonest with us, thus we do not have reason to believe that you will not violate the laws of
staying in the UK, therefore we must reject your application.
I was shocked because it was such a strange letter. Of course, I wrote a long Facebook post
about it. This post was noticed by the British Ambassador to Kyrgyzstan, Charles Gareth.
That same day he tweeted to me. Then we became friends on Facebook. We finally met about
two months later. We had such an interesting meeting. He told me that he was uncomfortable
with the system and that he himself believed that it was sometimes ineffective. I told him
that my biggest problem now is that I will now have to answer the question of whether you
have ever been refused a British visa and write „yes, I have been refused“ if I go to Britain in
the future. And that‘s not good. He said that if I was going to go for some reason for such an
official, non-tourist reason, he would be willing to help me, say, write an additional letter on
his own behalf, in which he would confirm that I am not an immigration threat. I saw that they
were a little worried, the British Embassy in Kyrgyzstan, about the fact that this story exhibits
the entire British home office system.”
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7.4.
			

CASE 4 – No Written Explanation, Passport Stamped
with Refusal: NK, Russia

“I was invited to an LGBT seminar by the Alliance of Liberals and Democrats for Europe
[a political group within the European Parliament]. This alliance has links with Yabloko [a
Russian reformist political party]. At that time, 2014, I was a member of the Yabloko party
and an official in the Moscow branch of Yabloko. I am now a member of the federal Yabloko
governance structure. In 2014, I was active only on the regional level.
I applied for a visa to Germany to attend the seminar. The inviting party was Silkotash,
the Swedish liberal centre and organiser of the event together with ALDE. The organisers
guaranteed everything: accommodation, full payment – everything as usual at such
seminars. But I think that even if I applied to the German consulate and not via the visa
centre, and I would have been rejected. My visa refusal was stamped in my passport. I was
sent no additional explanation.
Accordingly, I also contacted Silkotash and the Naumann Foundation [the foundation
affiliated with the German Liberal Party, another one of the organisers]. Neither of them
could help me get a visa.
Then I wrote an angry article on the Radio Liberty website about this case.145 This article
was read by Mitrokhin‘s [Yabloko chairman] office. Mitrokhin began calling the embassy
using their contacts, almost the ambassador himself. Well, it wasn‘t just Mitrokhin, it was his
assistant who worked on this. And I understand that they probably spent a few hours, half
a day calling and writing.
Finally, we agreed that on the day of departure, that is, the day when I was supposed to have
a plane at 11 or 12 o‘clock, I would receive a visa at the German Embassy put directly in my
passport. I asked for a visa for 3-4 days. The conference was to be held for so long. In the
end, I was given a visa for three months, as far as I remember. I mean, they put a stamp in my
passport, and that‘s it, they didn‘t send me anything else. It‘s just that I got a passport with
a stamp on the visa refusal.”

7.5.
			

CASE 5 – Lack of Transparency of the Schengen 		
Information System: Multiple Activists, Ukraine

“In Ukraine, I am known as a civic/political activist and active member of the grassroots
initiative „Who is Behind the Murder of Kateryna Handziuk?”. Our activities are aimed at
pushing forward the criminal investigation in the terrible crime against our friend and
colleague Kateryna Handziuk [a Ukrainian anti-corruption activist who died as a result of an
acid attack]. We are very critical towards Ukraine‘s law enforcement agencies and the police
for the lack of justice. I was also involved and organised a number of anti-Russian protests
and pickets in Odessa.
145 https://www.svoboda.org/a/26938317.html (last accessed 09.11.2019)
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On June 6, 2019, I arrived at Dortmund airport, Germany, on a flight from Kyiv. That was my
first time travelling outside Ukraine, and I had never been to the EU before. I was detained
by German border police and informed that I had been placed in the Schengen Information
System (SIS) at the request of Czech Republic, and that I am forbidden from entering the
Schengen Area. I was given an official document refusing my entry, but it did not include the
reason for my inclusion in the SIS. I was informed orally that my profile has the highest level
of alert. Later, the Czech police confirmed that I am considered a „threat to Czech national
security“. In order to clarify the circumstances of my inclusion in the SIS, I appealed under
the official procedure to the Czech Police (as the authority who entered the SIS alert) and the
Personal Data Protection Committee of Czech Republic (the competent body which oversees
the use of personal data.) Neither institution provided details about the reason for the
inclusion of my personal data into SIS nor explained who decided that my presence in the EU
will be disruptive to public order.
According to EU regulations, any person included in the SIS may apply to a national court
for access to information, rectification, erasure, or compensation. However, the Czech
legislation provides that if an alert in the national system or SIS is based on the grounds of
national security, they are not required to release the basis of the alert. This decision cannot
be appealed in court, as national security cases are excluded from judicial review. So, in my
case, there is no effective legal remedy to dispute the grounds for the alert.
I’ve never entered the EU before and therefore could not have violated public order or laws,
terms or conditions of stay of any European country, in particular, the Czech Republic. I
did not do anything that would trigger inclusion in the SIS database. I was travelling with a
biometric passport, and as a Ukrainian citizen, am not required to apply for a Schengen visa.
It is unclear how the Czech Police or other national security authorities received my personal
data. The National Police of Ukraine and National Migration Services confirmed officially
that they did not provide any personal data about me to the Czech authorities or other third
parties. The Ukrainian Ombudsman refused to intervene in my case and forwarded my
complaint of misuse of personal data to the General Prosecutor Office.
Due to the lack of clear concerns of the Czech Police with regards to my virtue or integrity,
I have reasonable grounds to suppose that the inclusion might have been initiated by the
Ukrainian law enforcement agencies and is politically motivated.
Within a period of several months in 2019, another five Ukrainian civil society activists were
detained on the borders of Denmark and the Czech Republic and deported back to Ukraine
due to inclusion into the Schengen Information System under the request of the Czech Police.
All were activists of the Revolution of Dignity and veterans of Russia’s War in Donbass. They
actively participated in street protests and rallies organised by the Ukrainian NGOs and
human rights organisations, publicly criticised the law enforcement chiefs in Ukraine. All five
are active members of the same grassroots initiative as above, “Who is Behind the Murder of
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Kateryna Handziuk?”, a joint action of friends and colleagues of Katya Gandziuk, an activist
murdered at her hometown Kherson a year ago. Four of the activists appeared to be included
in the „Internal Czech Police Database“ as persons „for whom an alert has been issued for the
purpose of refusing entry“. The reason for the inclusion of the fifth activist into the SIS is still
unclear.
All five activists frequently visited the European Union before May 29, 2019 – the date their
personal data were included into the SIS (according to official letters from the Czech Police)
using their biometric passports. They did nothing to be included in the SIS database or any
other lists of wanted-persons. None of them violated the EU or Czech laws during their stay
in the European Union or Czech.
The Czech Police did not provide the activists with the grounds for their inclusion into its
‘internal database’ and stated that, after reviewing their case, they decided ‘to retain the
alert against them’.
Under Czech law, it is not possible for the Ukrainian activists to have the Czech police’s
decision to include them in the ‘internal Czech Police database’ and, consequently, in the
SIS reviewed by an independent Czech court to the effect that they have no effective remedy
against the decision.”
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