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FOREWORD 

The CEELI Institute is now in its fourth year of support for the Central 

and East European Judicial Exchange Network, which was successfully 

launched in October 2012. The Network is comprised of some of the 

best and brightest young judges from eighteen countries in the region 

who have come together to share best practices on issues of judicial 

independence, integrity, accountability, and court management. This 

project has been made possible through the generous support of the 

Bureau of International Narcotics and Law Enforcement (INL) at the U.S. 

Department of State. 

The judges have been exceptionally committed to the ongoing efforts of the Network, and have largely 

directed the efforts and focus of the Network themselves. Among their signature projects has been the 

development of this Manual on Independence, Impartiality and Integrity of Justice: A Thematic 

Compilation of International Standards, Policies and Best Practices. The idea for the Manual was first 

conceptualized by the Network Advisory Board judges in 2014. The participants then established a 

uniform methodological approach for their work, and carried through on their project to its completion, 

researching and referencing over 130 relevant international standards to use as primary resources.  

The Manual represents a systematic effort to survey relevant international standards applicable to the 

judiciary. The judges first undertook a comprehensive review of relevant international documents, and 

then organized relevant standards according to thematic areas. The Manual provides easily 

accessible, substantive legal support for issues related to the status, work, rights, and responsibilities 

of judges. For example, Section II.8 of the Manual assembles all relevant international standards which 

establish and clarify the principle of judicial independence in the administration of justice. Judges 

needing to justify their role in administration can quickly access the necessary underlying legal support. 

The Manual will constitute an easy-to-use reference tool to facilitate day-to-day work of judges both in 

the region and worldwide. It is particularly useful in societies still undergoing transitions, and where 

the judiciaries are still struggling to assert and establish their full independence. 

The Manual represents an extraordinary commitment of time and effort by the Network judges who 

participated in this project.  They undertook extensive independent research and editing, coming 

together periodically at the Institute to coordinate and collaborate on their work. We are deeply 

indebted to them for their commitment, skill, and insight both in the conceptualization and actualization 

of this project. 

This project reflects the underlying mission of the CEELI Institute, as an independent, not-for-profit 

organization dedicated to assisting legal professionals committed to a rule of law. This kind of 

innovative effort demonstrates how we work with judges and other legal professionals to support fair, 

transparent, and effective judicial systems, strengthen democratic institutions, combat corruption, and 

build respect for human rights. We remain deeply indebted to the work of the many young judges from 

across this region who contributed to the drafting of this Manual. 

Christopher Lehmann 

Executive Director, The CEELI Institute, Prague  



6 
 

INTRODUCTORY REMARKS 

About Justice and its values 

Justice is the cornerstone of the rule of law. Its mission is to protect human rights and to 
maintain public order. Justice is administrated by judges, with the support of advocates and 
public prosecutors.  

In order for judges to secure the supremacy of law while correctly fulfilling their duties, they 
need a statute and special safeguards: independence and impartiality. These are rights, but also 
obligations. The rule of law and the acceptance of its values and principles require confidence in 
justice. For confidence in the system to exist, professionals from the judiciary must be able to offer 
credibility. They must have irreproachable behavior and exemplary professional conduct. Thus, 
there is one other requirement: integrity. 

This three ñiò-s of justice ï independence, impartiality and integrity ï are the pillars of a healthy 
justice system. 

Impartiality is the supreme value, entailing, both as conditions and safeguards, the two other 
values. Impartiality is a moral value. It pertains to someoneôs inner self and for judges means 
analysing facts based on the applicable law in a well-balanced manner, without prejudice and 
predilection regarding the case with which they are dealing, and without acting in any way that 
would favour the interests of any of the parties involved. The impartiality of judges is guaranteed 
by rules on incompatibilities, restrictions and conflicts of interests. Even appearance is a stand-
alone value: it is not enough for a judge to be impartial, he or she also needs to be seen as impartial 
by users of justice. 

Independence is an external characteristic. Relying on the theory of the separation of powers, the 
independence of justice applies to both justice as an institution, as a system, and to the individual 
judges who rule on specific cases. Judges must be capable of discharging their professional duties 
without being influenced by the executive or legislative branches of government, by their hierarchic 
superiors, by stakeholders or economic interest groups. It is important to realize that the principle 
of the independence of the judiciary was not conceived for the personal benefit of the judges 
themselves, but to protect people from abuses of power. Therefore, the independence is not a 
privilege of the judge, but a benefit for the public. So, independence is not only a right of judges, 
but also their duty. 

While the independence of the judge is enshrined by his/her professional statute, impartiality is 
more a personal issue. The former means that there must be no subordination whatsoever, while 
the latter means the absence of any prejudice, passion, weakness, or personal feeling. The former 
is to be looked at in relation to a third party, while the latter is analyzed in relation to the judge 
himself. 

Integrity is an inner characteristic meaning a person acts in accordance with specific principles 
and values, making no compromises, neither at work nor in oneôs private life. It means an honest, 
good-faith, correct, and industrious discharging of work duties. In fact, integrity manifests itself in 
the performance of judicial acts with objectiveness, in full equality, meeting statutory terms, all for 
the complete legality of the act. In justice, integrity is a lot more than a virtue ï it is a necessity. 
Integrity is analyzed from two different points of view: ñrule of law,ò where integrity regards the 
professionalism of the public agent (internal integrity); and ñdemocracy,ò where integrity regards 
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the responsibility that the justice system and its institutions have towards the public in order to gain 
public confidence (integrity from an external point of view). However, it is clear that in the end both 
views point to the same thing: individual integrity of the public agent. When values degrade, things 
deteriorate into what we call ñcorruption.ò 

About standards and our project 

Justice is the backbone of a democratic society. Without justice, everything will crash in a 
moment. Justice is the duty of every man and woman, and it is through justice that we address 
the people ï that why it must be fast, reliable, and competent.  

Regarding the right to a fair hearing before an independent and impartial court of law and the 
requirement of appropriate behavior for judges, there is a broad range of international 
instruments, which belong to an international judicial Corpus Iuris. These reflect the concerns 
of various world or regional inter-government or non-government bodies surrounding 
strengthening the role of the judiciary. These legal instruments, binding or non-binding, make up 
the foundation of a set of international legal standards which, in turn, could lead to the 
consolidation of the judiciary in connection to other powers, to avoid conflicts of interests and to 
increase the professionalism of judges. 

A few years ago, we started to build a new judicial culture at CEELI ï the culture of the three 
ñiò-s: Independence, Impartiality and Integrity. We need to understand exactly what this is in 
order to implement it in our countries. Thatôs why a year ago I proposed to collect all relevant 
conventions, recommendations, resolutions, and declarations and to organize them, taking 
into consideration specific subjects/key-words. It was an important and difficult activity for a 
team of 10 judges and experts in the legal field. We shared experiences, we have done our 
work, and now we have a very important tool: one single place where those who are 
concerned can find the minimum standards for their legal and juridical national systems.  

We have used only public sources. That is why we uploaded the manual on our website and 
will share all instruments that we found on the internet with the public. Of course, we will 
update our database whenever necessary. For the next year we will continue our project, 
presenting the relevant jurisprudence regarding the three ñiò-s. 

 

Judge Cristi DanileŞ, PhD 

Project leader 
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Cristi DanileŞ, Judge, Superior Council of Magistracy, Romania 

Cristi DanileŞ was born in 1975 and has been a judge since 1998. 

He got his PhD in 2013, in criminal procedure law. Since 2003, 

he has been a member or the leader of a number of different 

national and international organizations defending the 

independence of the justice system and promoting the integrity of 

judges, including Transparency International. From 2005 to 2007 

Judge Danilet served as a counsellor of the Romanian minister of 

justice. Since 2008 he has been a trainer of the National Institute 

for Judges and Prosecutors in the field of juridical ethics and 

deontology. Since 2011 he has been an elected member of the 

Romanian Superior Council of Magistracy for a six years 

mandate. He strongly supports programmes such as legal education in schools, mediation, and 

the role of law for ordinary citizens. 

Judge DanileŞ additionally has vast international experience. From 2005-2007 he was a member 

of the Council of Europe, European Commission for the Efficiency of Justice. In March 2007 Judge 

Danilet represented Romania at the meeting of experts from the UN member states who 

contributed to the preparation of the work ñCommentary on the Bangalore Principles of Judicial 

Conduct.ò He attended a training programme on ñBuilding judicial integrityò organised by the 

CEELI in Prague, in 2008, and ñU.S. Judicial Systemò - International Visitor Leadership Program, 

US Department of State, USA, in 2013. He participated in the Fifth Conference of Member States 

to the UN Convention against Corruption in Panama as a referent to the Working Group on judicial 

integrity. From 2012-2014 he served as a member of the working groups of the European Network 

of Councils for Judiciary: ñJustice Reform in Europeò and ñReport on Judicial Councils.ò He has 

been a member of the advisory board of the Central-Eastern European Judicial Exchange 

Network ï CEELI since 2012, and led the project - Manual on Independence, Impartiality and 

Integrity of Justice: A Thematic Compilation of International Standards, Policies and Best 

Practices it belongs to him. 

Judge Danilet has acted as an expert from the Council of Europe to evaluate reform of the 

judiciary in the Republic of Moldova. For many years, he has been invited as an expert to 

conferences and seminars regarding independence of justice, impartiality of judges, and judicial 

integrity in Albania, Bulgaria, Macedonia, Montenegro, Poland, Turkey, Tunis, and Ukraine.  

He has co-authored the work Pressure Factors and Conflicts of Interests in the Justice System. 

A Handbook for Judges (Konrad Adenauer Stiftung, 2007) and is the author of the work Corruption 

and anti-corruption in the justice system (C.H. Beck, 2009) ï both translated into English and 

freely available on the internet. He also wrote two practical handbooks for Moldovan prosecutors 

and investigators: Arrest. Guidance for Practitioners (2013) and Police custody. Guidance for 

Practitioners (2015). 

Numerous analyses on corruption, the independence of the judiciary, and the reform of the justice 

system can be found on his blog, at http://cristidanilet.wordpress.com. He maintains continuous 

contact with the Romanian public and journalists through his Facebook account at 

www.facebook.com/jud.Cristi.Danilet.  

http://cristidanilet.wordpress.com/
http://www.facebook.com/jud.Cristi.Danilet
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Katica Artukoviĺ, Judge, Municipal Court in Ljubuski, Bosnia and Herzegovina 
 

Katica Artukoviĺ was born in Ljubuski, Bosnia and Herzegovina 
in 1980. She earned her B.A. at Law School in Zagreb, Republic 
of Croatia in 2003, and passed the judicial service exam in 
Sarajevo in 2005. She was hired as a judicial intern ï a volunteer 
at the Municipal Court Ljubuski, and became an expert adviser 
at the same court in 2006, appointed as a judge at the Municipal 
Court Ljubuski in 2009, is an educator in criminal law at the 
Center for Education of Judges and Prosecutors in Federation of 
Bosnia and Herzegovina, co-author of the Manual for judges on 
intellectual property in BiH, co-author of the book Security and 
Legal Protection of the Judicial System in Justice in Bosnia and 
Herzegovina, co-author of the several articles published in a 

magazine for legal theory and practice in Bosnia and Herzegovina ï Law and Justice, member of 
the expert team for rights of intellectual property - EU IPR Enforcement Project, appointed by the 
Bosnia and Herzegovina High Judicial and Prosecutorial Council as a member of the Working 
Group for Security of Judicial Institutions and Judicial Function Holders, and writes doctoral 
scientific work on the topic of extreme necessity.  

 

Anna Bednarek, Judge, Warsaw District Court, Poland 

Anna Bednarek sits as a Judge at the District Court of Warsaw. 

She previously served as a Judge in the District Court of Warsaw 

from June 1998 until 2001 and served again at the same Court 

from April 2007 until January 2009.  

From 2009 until 2011, Judge Badnarek served as a EULEX 

(European Union Rule Of Law Mission In Kosovo) Judge at the 

Special Chamber of the Supreme Court of Kosovo, having been 

appointed by the EULEX Head of Mission to be a Member of the 

EULEX Human Rights Review Panel of which the mandate was 

to review alleged human rights violations by EULEX Kosovo in 

the conduct of its executive mandate. 

In 2008 Judge Bednarek participated as a trainer with a ñHuman Trafficking-Training for Judgesò 

Project designed to combat trafficking in human beings and slavery. While in Kosovo, she was 

also involved in training members of the Kosovo Bar Association. 

Judge Bednarek has worked as a Senior Expert in the Office of the Agent of the Polish 

Government at the European Commission and Court of Human Rights, Human Rights and 

National Minorities Division, Legal and Treaty Department of the Polish Ministry for Foreign 

Affairs, and has acted as Project Manager for Amnesty International, leading a project in Poland 

for the publication of a Human Rights Education Handbook.  



10 
 

Davor Dubravica, Judge, Misdemeanor Court of Zadar, Croatia 

Davor Dubravica is judge in Zadar, Croatia. He received his legal 

training at the Law Faculty of University of Zagreb, Croatia. During 

his career he has been given many responsible duties in judiciary, 

governance and international organizations.  

In period 2008-2012 he was Head of the Independent Anti-

Corruption Sector of the Croatian Ministry of Justice where was 

responsible for designing Croatian anti-corruption policy, drafting 

anti-corruption laws, coordinating and monitoring of the 

implementation of anti-corruption policy and strategic measures.  

During Croatian negotiation process for the accession to the EU he 

was member of the working group for the Chapter 23. Judiciary and fundamental rights, 

coordinating activities of all involved stakeholders in prevention of corruption field.  

Since 2011 he is Chairman of the Regional Anti-Corruption Initiative of Southeast Europe (RAI). 

Since 2012 he has worked as OECD and EC peer review expert of anti-corruption systems in 

Georgia, Ukraine, Moldova, Montenegro and Armenia. He was participating in number of 

international anti-corruption and judicial conferences and working as expert and trainer in 

international projects in Montenegro, Serbia, Georgia, Kazakhstan, Tunisia, Egypt, Albania, 

Philippines, Uzbekistan, Morocco and Turkmenistan. Mr Dubravica is member of Croatian 

delegation in GRECO. 

Domagoj Frntic, Judge, Deputy President of the Municipal Labour Court, Croatia 

Domagoj Frntic has been a Judge in the civil and labor courts in 

Croatia since 1999, after receiving legal training at the Law Faculty 

of the University of Zagreb. He has also served  as Deputy 

Chairman, and later as Chairman of the Labor Court in Croatia's 

capital city of Zagreb. He is Disciplinary Judge (Panel for public 

servants/administrative staff) at the Department of Public 

Administration, and at the Croatian Chamber of Architects. 

Judge Frntic is the author/co-author of many written and oral 

presentations, as well as of a number of textbooks and manuals, 

and has been a lecturer (at the University of Zagreb Law 

School/Faculty, Judicial Academy and at the other institutions) and member of various expert 

groups or committees, in the areas of civil law, labor/civil servant law, civil procedural law and 

anti-discrimination law.  

He participated in a number of international legal and judicial projects (EJTN, ABA/CEELI, ILAC, 

IVLP, and others, in Central/Eastern Europe, MENA region, Central Asia and elsewhere) 

concerning international, anti-discrimination and labor law, judicial ethics, rule of law and court 

administration/organisation.  

Since 2014, Judge Frntic has been an honorary citizen of the state of Nebraska, United States 

of America.    

http://www.sudacka-mreza.hr/sudovi.aspx?Search=&ShowID=dir217&Lng=en
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Lazar Nanev was born in 1969 in Kavadarci, Macedonia. He graduated 

at the Law Faculty in Skopje. He got a PhD from the Faculty of Law in 

Skopje, obtaining a scientific degree of Doctor of Criminal Law. 

Currently he works as a judge in the Basic Court Kavadarci, where he 

was also the president for four years. In 2013 he was elected as an 

associate professor at the Law Faculty in Stip, where together with his 

professional engagements, he realizes educational and scientific - 

research activities.  

As a professor at the Law Faculty of the University "Goce Delchev" in 

Stip, he teaches the following subjects: criminal law, criminal 

procedural law, European criminal law, international criminal 

procedural law, penology ï the first cycle, and penology and comparative criminal procedural law 

of the second cycle. He has participated in many seminars and workshops as a lecturer on topics 

related to the independence and integrity of the judicial system. He is one of the authors of the 

law for justice of children. By decision of the Ministry of Justice he is also a member of the 

committee for preparation of an Action Plan for the protection of children's rights. He participates 

in the working group for the adoption of the new Law on Criminal Procedure of the Republic of 

Macedonia and the Criminal Code. He is a member of the executive board of the Association for 

Criminal Law and Criminology, the Court Budget Council (2006-2007), the Board of Police 

Academy (2005 - 2008), the Board of FFM. He is also a member of the working body for 

standardization of the ACCMIS program in the courts, as well as a member of the committee for 

preparation of the Court Rules of Procedure.  

 

He has published several scientific papers independently or as co-author: criminal procedural law 

for children, procedures for dealing with child victims of violence or crime, juvenile delinquency - 

preventive action plan for Macedonia, analysis of the situation of children and youth in the juvenile 

justice system, the position of juvenile criminal proceedings, strategy for implementation of 

alternative measures, penal policy of the courts and its impact on the eradication of crime, 

penitentiary - legal reform and respect for human rights in the Republic of Macedonia: 

comparative research on solutions to improve and simplify the criminal procedure, role of the 

juvenile judge in the juvenile justice system, juvenile justice - from idea to practice, criminology 

features of the Macedonian economic crime data through the bodies of criminal prosecution, 

conditional sentence with protective supervision, juvenile justice: restorative justice , the new 

Macedonian concept of law judges and their role in the criminal procedure, mediation in the 

system of juvenile justice, international documents for the implementation of juvenile justice - 

contemporary trends in the treatment of minors, practicum in criminal procedural law, and 

prevention and repression of violence at the football pitches. 
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Lukasz Piebiak has been a judge of the Warsaw District Commercial 

Court since 2003. From I 2006 ï IV 2010 he was Chairman of the 

Commercial Division. V 2009 ï XI 2010 he was part of a delegation 

to work as a judge in the Regional Court in Warsaw, Commercial 

Division for Competition and Consumer Protection cases (Court of 

Competition and Consumer Protection). XII 2010 ï IV 2011 he was 

part of a delegation to work as a judge in the Regional Court in 

Warsaw, Commercial Division (I instance). V 2011 ï IV 2012 Judge 

Piebiak was a member of a permanent delegation to work as a judge 

in the Regional Court in Warsaw, Commercial Division (I instance). 

I 2013 ï VI 2014 he was part of a delegation to the Ministry of Justice 

office ï legislation in commercial and administrative law and administrative supervision over 

commercial courts in Poland.  

He is a member of the Polish Judges Association ñIustitiaò and from 2011 ï 2012 served as Vice-

President of Association. From II 2010 ï IV 2013 he was Chairman of the International relations 

team of the association responsible for all the international contacts of the Association of more 

than 3200 judges. He has participated and presented, as a Polish delegate, opinions of the 

Association at several meetings of International Association of Judges, European Judges 

Association, and MEDEL. Since VII 2014 he has served as Deputy Chairman of the international 

relations team responsible for MEDEL. Since 2013 he has served as an expert in international 
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He is author and co-author of several legal books (commentary, monographs) and many articles, 
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He is a Judicial Academy, Bar, and University teacher. 

 

Levente Simon, Judge, GºdºllŖ City Court, Hungary 

With several years of judicial experience gained in the area of civil 

case law, and in the last three years in the area of international 

judicial standards, Levente Simon is happy to have the opportunity 

where he can use his knowledge and capabilities in order to help 

the judiciary to understand and accept its role and responsibility. 

He believe the success of this project can enhance the judicial 

cooperation which can contribute to mutual confidence. 

Working in the court system for 20 years and having experiences 

of varying length at almost all levels of the court system ï from 

local court to Supreme Court - provides a daily routine in certain 

areas of law, but to have a good eye on passing judgements one needs more than that. Judge 

Simon believes that the content of this handbook can provide an additional theoretical basis.  
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Mindaugas Ġimonis has been a judge of the Kaunas district court 

since 2006, and for the past five years served as the Chairman of 

the Kaunas District Court, Lithuania. Currently, he serves as a 

Chairman of Civil case division in Kaunas regional court.  Prior, 

he served as a Justice Assistant at the Supreme Court of 
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courts/judges; Ethical Norms: Bangalore Principles, Recommendation 2010, Council of Europe 

Ministers, UN Basic Principles (1985); Court administration was put on by the CEELI Institute and 

the International Legal Association Consortium (LAC) in cooperation with the Tunisian Ministry of 

Justice in Tunis, in February of 2014. 

Judges Ġimonisô professional fields of interests are the Independence of courts, Court 

administration, and Professionalism of judges, as well as civil procedural law. He is the author of 

several legal publications on medical law and childrenôs rights. Judges Ġimonis is an active 

participant in workshops organized by the Judicial Training Centre of Lithuania and continues to 

push forward with his professional development whenever possible. 

 

Sophio Tsakadze, Council of Europe, Georgia 

Sophio Tsakadze has experience working at both governmental 

institutions as well as international and non-governmental 

organizations. She started her career at the Ministry of Justice, 

Department of Public International Law in Georgia. After 2 years 

she moved to the Supreme Court of Georgia and served as a 

Deputy Head of the Analytical Department. 

Sophio gives lectures in international treaty law, international 

criminal law and legal writing at various universities in Georgia. She 

has several publications in the field of human rights law. Sophio 

currently works at the Council of Europe Office in Georgia and is coordinating the project on 

strengthening the Georgian Bar Association. 
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I. THE RATIONALES OF JUDICIAL INDEPENDENCE 

 

 
BRIJUNI STATEMENT OF THE PRINCIPLES OF THE INDEPENDENCE OF THE JUDICIARY, 
Conference of Chief Justices of Central and Eastern Europe, 14 October, 2015 
 

Independence of the Judiciary 
3. Independence of the Judiciary requires that: 
a.The judiciary shall decide matters before it in accordance with its impartial assessment of the 
facts and its understanding of the law without improper influences, direct or indirect, from any 
source; 
 
b. Independence belongs both to the judiciary as an institution and to each individual judge with 
respect to a case assigned to the judge; and 
 
c. No judge can properly adjudicate a case out of fear or anticipation of favor from any source or 
due to any improper influence. 
 
4. The maintenance of the independence of the judiciary is essential to the attainment of its 
objectives and the proper performance of its functions in a free society observing the rule of law. 
a. Judges shall exhibit and promote high standards of legal knowledge and judicial conduct in 
order to reinforce public confidence in the judiciary, which is fundamental to the maintenance of 
judicial independence; 
 
b. Impartiality and the appearance of impartiality are essential to the proper discharge of the 
judicial office. They apply not only to the decision itself but also to the process by which the 
decision is made. 
 

 

I. 1. CULTURE OF INDEPENDENCE 

 
BUILDING AND MAINTAINING CULTURE OF JUDICIAL INDEPENDENCE, Amendment to 
The Mt Scopus International Standards of Judicial Independence, JIWP, 2008 
 
1.4 Every society and all international bodies, tribunals and courts shall endeavour to build and 
maintain a culture of judicial independence that is essential for democracy, liberty, rule of law and 
human rights in domestic system of government and is a necessary foundation for world peace, 
orderly world trade, globalised markets and beneficial international investments. 
 
1.4.1 The culture of judicial independence is created on five important and essential aspects: 
creating institutional structure, establishing constitutional infrastructures, introducing legislative 
provisions and constitutional safeguards, creating adjudicative arrangements and jurisprudence, 
and maintaining ethical traditions and code of judicial conduct. 
 
1.4.2 The institutional structures regulate the matters relative to status of the judges and 
jurisdiction of the courts. 
 
1.4.3 The constitutional infrastructure embodies in the constitution the main provisions of the 
protection of the judiciary as outlined in these standards. 

http://ceeliinstitute.org/brijuni-statement/
http://www.jiwp.org/#!mt-scopus-standards/c14de
http://www.jiwp.org/#!mt-scopus-standards/c14de
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1.4.4 The legislative provisions offer detailed regulations of the basic constitutional principles of 
judicial independence and impartiality. 
 
1.4.5 The courts add to the constitutional infrastructure and the legislative provisions 
complementary interpretations and jurisprudence on different aspects of the conduct of judges 
operation and courts. 
 
1.4.6 The ethical traditions and code of judicial conduct cover the judgeôs official and non-official 
spheres of activities, and shield the judge's substantive independence from dependencies, 
associations, and even less intensive involvements which might cast doubts on judicial neutrality. 
 
 

BEST PRACTICE GUIDE FOR MANAGING SUPREME COURTS, European Union, 2017 

 
I Introduction 
 
3. Value of Effective Justice Systems 

 
2. Independence 

Judicial independence ensures the fairness, predictability and certainty of the legal system and is 
therefore vital for gaining the trust of citizens and businesses in the legal system. The 
independence of the judiciary protects citizens against the power of the government of the State. 
Judicial independence is therefore essential in relation to society in general and in relation to the 
particular parties to any dispute, on which judges have to adjudicate, and in relation to the 
legislature and the executive. 
 
It is important to note that formal independence is not sufficient to attain the above-mentioned 
objectives. The judiciary must also be perceived to be independent by citizens and business in 
order to gain their trust. Independence is a requirement that influences many, if not all, aspects 
related to the judiciary. It determines how judges are appointed and withdrawn, how they are 
trained, how cases are allocated among judges, among other aspects. 
  

http://at.gov.lv/files/uploads/files/2_Par_Augstako_tiesu/Starptautiska_sadarbiba/BEST%20PRACTICE%20GUIDE.pdf
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I. 2. OBLIGATION TO GUARANTEE THE INDEPENDENCE OF JUSTICE 

 

AFRICAN CHARTER ON HUMAN AND PEOPLES' RIGHTS, African Commission on Human 
and PeoplesË Rights, 1981 
 
Art. 26 State Parties to the present Charter shall have the duty to guarantee the independence of 
the Courts and shall allow the establishment and improvement of appropriate national institutions 
entrusted with the promotion and protection of the rights and freedoms guaranteed by the present 
Charter. 
 
 
BASIC PRINCIPLES ON THE INDEPENDENCE OF THE JUDICIARY, Adopted by the 7th UN 
Congress on the Prevention of Crime and the Treatment of Offenders, 1985 
 
I. Independance of the judiciary 
The independence of the judiciary shall be guaranteed by the State and enshrined in the 
Constitution or the law of the country. It is the duty of all governmental and other institutions to 
respect and observe the independence of the judiciary. 
 
 
DOCUMENT OF THE COPENHAGEN MEETING OF THE CONFERENCE ON THE HUMAN 
DIMENSION OF THE CSCE, 1990 
 
5. They solemnly declare that among those elements of justice which are essential to the full 
expression of the inherent dignity and of the equal and inalienable rights of all human beings are 
the following: 
5.12. - the independence of judges and the impartial operation of the public judicial service will be 
ensured. 
 
 
DOCUMENT OF THE MOSCOW MEETING OF THE CONFERENCE ON THE HUMAN 
DIMENSION OF THE CSCE, 1991 
 
19. The participating States  
19.1 - will respect the internationally recognized standards that relate to the independence of 
judges and legal practitioners and the impartial operation of the public judicial service including, 
inter alia, the Universal Declaration of Human Rights and the International Covenant on Civil and 
Political Rights; 
 
19.2 - will, in implementing the relevant standards and commitments, ensure that the 
independence of the judiciary is guaranteed and enshrined in the constitution or the law of the 
country and is respected in practice, paying particular attention to the Basic Principles on the 
Independence of the Judiciary, which, inter alia, provide for 
(i) prohibiting improper influence on judges; 
(ii) preventing revision of judicial decisions by administrative authorities, except for the rights of 
the competent authorities to mitigate or commute sentences imposed by judges, in conformity 
with the law; 
(iii) protecting the judiciary's freedom of expression and association, subject only to such 
restrictions as are consistent with its functions; 

http://www.achpr.org/instruments/achpr/#a26
http://www.ohchr.org/EN/ProfessionalInterest/Pages/IndependenceJudiciary.aspx
http://www.osce.org/odihr/elections/14304
http://www.osce.org/odihr/elections/14304
http://www.osce.org/odihr/elections/14310
http://www.osce.org/odihr/elections/14310
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(iv) ensuring that judges are properly qualified, trained and selected on a non-discriminatory basis; 
(v) guaranteeing tenure and appropriate conditions of service, including on the matter of 
promotion of judges, where applicable; 
(vi) respecting conditions of immunity; 
(vii) ensuring that the disciplining, suspension and removal of judges are determined according 
to law. 
 
 
JUDGESô CHARTER IN EUROPE, European Association of Judges, 1997 
 
Fundamental principles 
1 The independence of every Judge is unassailable. All national and international authorities must 
guarantee that independence. 
 
12. The Judges' Charter must be expressly embodied in legislation. 
 
 

EUROPEAN CHARTER ON THE STATUTE FOR JUDGES AND EXPLANATORY 
MEMORANDUM, Council of Europe, Strasbourg, 8 - 10 July 1998 
 
1.2. In each European State, the fundamental principles of the statute for judges are set out in 
internal norms at the highest level, and its rules in norms at least at the legislative level. 
 

 

OPINION NO 1 (2001) OF THE CONSULTATIVE COUNCIL OF EUROPEAN JUDGES (CCJE) 

FOR THE ATTENTION OF THE COMMITTEE OF MINISTERS OF COUNCIL OF EUROPE ON 

STANDARDS CONCERNING THE INDEPENDENCE OF THE JUDICIARY AND THE 

IRREMOVABILITY OF JUDGES, Council of Europe, 2001 

 
The level at which judicial independence is guaranteed 
 
14. The independence of the judiciary should be guaranteed by domestic standards at the highest 
possible level. Accordingly, States should include the concept of the independence of the judiciary 
either in their constitutions or among the fundamental principles acknowledged by countries which 
do not have any written constitution but in which respect for the independence of the judiciary is 
guaranteed by age-old culture and tradition. This marks the fundamental importance of 
independence, whilst acknowledging the special position of common law jurisdictions (England 
and Scotland in particular) with a long tradition of independence, but without written constitutions. 
 
15. The UN basic principles provide for the independence of the judiciary to be ñguaranteed by 
the State and enshrined in the Constitution or the law of the countryò. Recommendation No. R 
(94) 12 specifies (in the first sentence of Principle I.2) that ñThe independence of judges shall be 
guaranteed pursuant to the provisions of the [European] Convention [on Human Rights] and 
constitutional principles, for example by inserting specific provisions in the constitutions or other 
legislation or incorporating the provisions of this recommendation in internal lawò. 
 
16. The European Charter on the statute for judges provides still more specifically: ñIn each 
European State, the fundamental principles of the statute for judges are set out in internal norms 
at highest level, and its rules in norms at least at the legislative levelò. This more specific 
prescription of the European Charter met with the general support of the CCJE. The CCJE 

http://www.legislationline.org/documents/id/8556
http://www.coe.int/t/dghl/monitoring/greco/evaluations/round4/European-Charter-on-Statute-of-Judges_EN.pdf
http://www.coe.int/t/dghl/monitoring/greco/evaluations/round4/European-Charter-on-Statute-of-Judges_EN.pdf
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE%282001%29OP1&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE%282001%29OP1&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE%282001%29OP1&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE%282001%29OP1&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
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recommends its adoption, instead of the less specific provisions of the first sentence of Principle 
I.2 of Recommendation No. R (94) 12. 
 
Conclusions 
 
73. The CCJE Considered that the critical matter for member States is to put into full effect 
principles already developed (paragraph 6) and, after examining the standards contained in 
particular Recommendation No. R (94) 12 on the independence, efficiency and role of judges, it 
concluded as follows: 
 
(1) The fundamental principles of judicial independence should be set out at the constitutional or 
highest possible legal level in each member State and its more specific rules at the legislative 
level (paragraph 16). 
 
 

PRINCIPLES AND GUIDELINES ON THE RIGHT TO A FAIR TRIAL AND LEGAL 
ASSISTANCE IN AFRICA, African Commission on Human and Peoples Rights, 2003 
 
Q. TRADITIONAL COURTS 
 
c) The independence of traditional courts shall be guaranteed by the laws of the country and 
respected by the government, its agencies and authorities: 

(i) they shall be independent from the executive branch; 
(ii) there shall not be any inappropriate or unwarranted interference with proceedings 
before traditional courts. 

 
 
INDEPENDENCE AND IMPARTIALITY OF THE JUDICIARY, JURORS AND ASSESSORS 
AND THE INDEPENDENCE OF LAWYERS, UN Commission on Human Rights, Resolution: 
2004/33, 2004 
 
7. Calls upon all Governments to respect and uphold the independence of judges and lawyers 
and, to that end, to take effective legislative, law enforcement and other appropriate measures 
that will enable them to carry out their professional duties without harassment or intimidation of 
any kind; 
 
 
BUILDING AND MAINTAINING CULTURE OF JUDICIAL INDEPENDENCE, Amendment to 
The Mt Scopus International Standards of Judicial Independence, JIWP, 2008 
 
8. SECURING IMPARTIALITY AND INDEPENDENCE 
 
8.4. The state shall ensure that in the decision-making process, judges should be independent 
and be able to act without any restriction, improper influences, inducements, pressures, threats 
or interferences, direct or indirect, from any quarter or for any reason. The law should provide for 
sanctions against persons seeking to influence judges in any such manner. Judges should have 
unfettered freedom to decide cases impartially, in accordance with their conscience and their 
interpretation of the facts, and in pursuance of the prevailing rules of the law. Judges should not 
be obliged to report on the merits of their cases to anyone outside the judiciary. 
 
 

http://www.achpr.org/instruments/principles-guidelines-right-fair-trial/
http://www.achpr.org/instruments/principles-guidelines-right-fair-trial/
http://www.refworld.org/docid/43f3136a0.html
http://www.refworld.org/docid/43f3136a0.html
http://www.jiwp.org/#!mt-scopus-standards/c14de
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SELF GOVERNANCE FOR THE JUDICIARY: BALANCING INDEPENDENCE AND 
ACCOUNTABILITY, General Assembly of the European Network of Councils for the 
Judiciary (ENCJ), 2008 
 
3) In states with a written Constitution, the independence of the judiciary should be guaranteed in 
the Constitution. 
 
 
PROMOTION AND PROTECTION OF ALL HUMAN RIGHTS, CIVIL, POLITICAL, ECONOMIC, 
SOCIAL AND CULTURAL RIGHTS, INCLUDING THE RIGHT TO DEVELOPMENT, UN 
HUMAN RIGHTS COUNCIL, Report of the Special Rapporteur on the independence of 
judges and lawyers, Leandro Despouy, 24 March 2009 
 
Recommendations 
100. With respect to institutional guarantees, the Special Rapporteur recommends that: 
Å Competencies of the different branches of power be clearly distinguished and enshrined in the 
Constitution or equivalent. 
Å The independence of the judiciary be enshrined in the Constitution or be considered as a 
fundamental principle of law. Both principles must adequately be translated into domestic law. 
 
 
RECOMMENDATION CM/Rec(2010)12 OF THE COMMITTEE OF MINISTERS TO MEMBER 
STATES ON JUDGES: INDEPENDENCE, EFFICIENCY AND RESPONSIBILITIES, Council of 
Europe, 2010 
 
Chapter I ï General aspects 
 
7. The independence of the judge and of the judiciary should be enshrined in the constitution or 
at the highest possible legal level in member states, with more specific rules provided at the 
legislative level. 
 
 
REPORT ON THE INDEPENDENCE OF THE JUDICIAL SYSTEM PART I: THE 
INDEPENDENCE OF JUDGES, Venice Commission, Venice, 12-13 March 2010 CDL-
AD(2010)004 
 
IV. Conclusions 
82. The following standards should be respected by states in order to ensure internal and external 
judicial independence: 
 

1. The basic principles relevant to the independence of the judiciary should be set out in 
the Constitution or equivalent texts. These principles include the judiciary's independence from 
other state powers, that judges are subject only to the law, that they are distinguished only by 
their different functions, as well as the principles of the natural or lawful judge pre-established by 
law and that of his or her irremovability. 
 
 
ARAB ANTI-CORRUPTION CONVENTION, League of Arab States, General Secretariat, 2010 
 
12. Independence of the judiciary and public prosecution 

http://www.encj.eu/images/stories/pdf/opinions/budapestresolution.pdf
http://www.encj.eu/images/stories/pdf/opinions/budapestresolution.pdf
http://www2.ohchr.org/english/bodies/hrcouncil/docs/11session/A.HRC.11.41.Add.2_en.pdf
http://www2.ohchr.org/english/bodies/hrcouncil/docs/11session/A.HRC.11.41.Add.2_en.pdf
https://wcd.coe.int/ViewDoc.jsp?id=1707137
https://wcd.coe.int/ViewDoc.jsp?id=1707137
http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD%282010%29004-e
http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD%282010%29004-e
https://star.worldbank.org/star/sites/star/files/Arab-Convention-Against-Corruption.pdf
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Considering the importance of independence of the judiciary and its decisive role in fighting 
corruption, each State Party shall, in accordance with its domestic legislation, adopt all that 
guarantees and strengthens the independence of the judiciary and prosecutors, support their 
integrity and provide them with the necessary protection. 
 
 
BRIJUNI STATEMENT OF THE PRINCIPLES OF THE INDEPENDENCE OF THE JUDICIARY, 
Conference of Chief Justices of Central and Eastern Europe, 14 October, 2015 
 
Independence of the Judiciary 
5. The independence of the judiciaryand judges shall be guaranteed bythe state and enshrined 
in the Constitution, at the highest legal level in the country. More specific rules should be 
provided at the legislative level. 
 
6.It is the duty of the institutions of the state to respect and observe the proper objectives and 
functions of the judiciary. 
 
7.In the decision-making process, the duty of the judge exercising jurisdiction individually or 
judges acting collectively to pronounce judgment in accordance with Article 3 (a) shall not be 
subject to inference or influence by any judge not assigned to the case, the council of justice, 
the ministry of justice, or any other government officer or institution, except that the judgment 
may be appealed to another court. The judiciary shall exercise its functions in accordance with 
the Constitution and the laws. The state should provide procedures and remedies for the 
protection of judicial independence, including sanctions against those who attempt to influence 
judges other than through lawful court process. 
 
 
FUNDING OF THE JUDICIARY, ENCJ REPORT 2015-2016, ENCJ, 2016 
 
Recommendation Ten 

Judicial independence is a central pillar of any constitutional system. It is fundamental in any 
democracy that individual judges and the judiciary as a whole are independent of all external 
pressures and improper influence from the other branches of government, including funding 
bodies. The minimum conditions for judicial independence include financial security, i.e. the right 
to a salary and a pension.  

In order to retain and attract the highest quality judges and maintain judicial independence, judicial 
remuneration must at all times be commensurate with their professional responsibilities, public 
duties and the dignity of their office. The remuneration must be based on a general standard and 
rely on objective and transparent criteria, not on an assessment of the individual performance of 
a judge. Judicial remuneration includes salary, sickness pay, paid maternity/paternity leave and 
pensions.  

The remuneration of judges must be constitutionally guaranteed in law and not altered to the 
disadvantage of judges after their appointment. Save in times of economic emergency, when 
there is a general reduction in comparable public service salaries and judges are treated no less 
favourably than others paid from the public purse, there should be no reduction in judicial 
remuneration.  

There should be an independent body established to make informed recommendations to the 
government in relation to judicial remuneration, which governments should accept and implement. 

http://ceeliinstitute.org/brijuni-statement/
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Where such recommendations are not followed, the reasons should be clearly and publicly 
explained by the government. 

 

 

THE WARSAW DECLARATION ON THE FUTURE OF JUSTICE IN EUROPE, The General 
assembly of European Network of Councils for the Judiciary (ENCJ), 2016 

 

5. The ENCJ is increasingly concerned that the approach of the Government of Turkey to the 
transfer, suspension, removal and prosecution of judges is not consistent with the principles of 
judicial independence. It urges the executive and the Turkish Council for the Judiciary to pay full 
regard to the principles that judges are irremovable, and that judges should not be transferred or 
demoted, except in circumstances prescribed by law after transparent proceedings conducted by 
an independent body whose decisions are subject to challenge or review. 

 

6. In relation to the developing situation in Poland, the ENCJ emphasises the importance of the 
executive respecting the independence of the judiciary, and only undertaking reforms to the 
justice system after meaningful consultation with the Council for the Judiciary and the judges 
themselves. 
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I. 3. RULE OF LAW AND JUSTICE 

 
AMERICAN DECLARATION OF THE RIGHTS AND DUTIES OF MAN, 9th International 
Conference of American States, 1948 
 
Article XXVI Every person accused of an offense has the right to be given an impartial and public 
hearing, and to be tried by courts previously established in accordance with pre-existing laws, 
and not to receive cruel, infamous or unusual punishment. 
 
 
MINIMUM STANDARDS OF JUDICIAL INDEPENDENCE, International Bar Association 
(IBA), 1982 
 
24. The number of the members of the highest court should be rigid and should not be subject to 
change except by legislation. 
 
 
MONTREAL DECLARATION UNIVERSAL DECLARATION ON THE INDEPENDENCE OF 
JUSTICE, International Association of Judicial Independence and World Peace (JIWP), 
1983 
 
Art. 2.01 The objectives and functions of the judiciary shall include: 
a) to administer the law impartially between citizen and citizen, and between citizen and state; 
b) to promote, within the proper limits of the judicial function, the observance and the attainment 
of human rights; 
c) to ensure that all peoples are able to live securely under the rule of law. 
 
Art. 2.06 a) No ad hoc tribunals shall be established; 
b) Everyone shall have the right to be tried expeditiously by the established ordinary courts or 
judicial tribunals under law, subject to review by the courts; 
c) Some derogations may be admitted in times of grave public emergency which threatens the 
life of the nation but only under conditions pre rihed by law, and only to the extent strictly 
consistent with internationally rognied minimum standards and subject to review by the courts; 
d) in such times of emergency 

I. Civilians charged with criminal offences of any kind shall be tried by ordinary civilian 
courts, expanded where necessary by additional competent civilian judges; 
H. Detention of persons administratively without charge shall be subject to review by 
ordinary courts by way of habeas corpus or similar procedures, so as to insure that the 
detention is lawful, as well as to inquire into any allegations of ill-treatment; 

 
 
BEST PRINCIPLES ON THE INDEPENDANCE OF THE JUDICIARY, Adopted by the 7th UN 
Congress on the Prevention of Crime and the Treatment of Offenders, 1985 
 
5. Independance of the judiciary 
Everyone shall have the right to be tried by ordinary courts or tribunals using established legal 
procedures. Tribunals that do not use the duly established procedures of the legal process shall 
not be created to displace the jurisdiction belonging to the ordinary courts or judicial tribunals. 
 
 

https://www.cidh.oas.org/Basicos/English/Basic2.American%20Declaration.htm
http://www.ibanet.org/Document/Default.aspx?DocumentUid=bb019013-52b1-427c-ad25-a6409b49fe29
https://drive.google.com/file/d/0B9IcntdtvWj2Tmk5SWtZS3k0MFU/view?usp=sharing
https://drive.google.com/file/d/0B9IcntdtvWj2Tmk5SWtZS3k0MFU/view?usp=sharing
http://www.ohchr.org/EN/ProfessionalInterest/Pages/IndependenceJudiciary.aspx
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DRAFT UNIVERSAL DECLARATION ON THE INDEPENDENCE OF JUSTICE (ñSinghvi 
Declarationò), ECOSOC, 1985 
 
Objectives and Functions 
1. The objectives and functions of the judiciary shall include: 

(a) Administering the law impartially irrespective of parties; 
(b) Promoting, within the proper limits of the judicial function, the observance and the 
attainment of human rights; 
(c) Ensuring that all peoples are able to live securely under the rule of law. 

 
 
PROCEDURES FOR THE EFFECTIVE IMPLEMENTATION OF THE BASIC PRINCIPLES ON 
THE INDEPENDENCE OF THE JUDICIARY, Resolution 1989/60, 15th plenary meeting, 
ECOSOC, 24 May 1989 
 
Procedure 1. All States shall adopt and implement in their justice systems the Basic Principles on 
the Independence of the Judiciary in accordance with their constitutional process and domestic 
practice. 
 
Procedure 4. States shall ensure that the Basic Principles are widely publicized in at least the 
main or official language or languages of the respective country. Judges, lawyers, members of 
the executive, the legislature, and the public in general, shall be informed in the most appropriate 
manner of the content and the importance of the Basic Principles so that they may promote their 
application within the framework of the justice system. In particular, States shall make the text of 
the Basic Principles available to all members of the judiciary. 
 
Procedure 6. States shall promote or encourage seminars and courses at the national and 
regional levels on the role of the judiciary in society and the necessity for its independence. 
 
 
DOCUMENT OF THE COPENHAGEN MEETING OF THE CONFERENCE ON THE HUMAN 
DIMENSION OF THE CSCE , 1990 
 
5.5. They solemnly declare that among those elements of justice which are essential to the full 
expression of the inherent dignity and of the equal and inalienable rights of all human beings are 
the following: the activity of the government and the administration as well as that of the judiciary 
will be exercised in accordance with the system established by law. Respect for that system must 
be ensured; 
 
 
PALERMO DECLARATION, ELEMENTS OF A EUROPEAN STATUTE OF MAGISTRACY, 
MEDEL, 1993 
 
1.3. In jurisdictions of every kind and degree, the law is expressed by the magistrates by means 
of closing speeches for the prosecution, opinions, reports and decisions. 
 
2.1. Magistrates are subject only to legality and to the law. They carry out their functions in 
complete independence. They control the constitutionality of the laws, directly or through recourse 
to a constitutional court. 
 
 

http://www.cristidanilet.ro/docs/Shingvi%20Declaration.pdf
http://www.cristidanilet.ro/docs/Shingvi%20Declaration.pdf
http://www.legislationline.org/documents/action/popup/id/7739
http://www.legislationline.org/documents/action/popup/id/7739
http://www.osce.org/odihr/elections/14304
http://www.osce.org/odihr/elections/14304
http://www.medelnet.eu/images/stories/docs/Palermo.pdf
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RESOLUTION ON THE ROLE OF LAWYERS AND JUDGES IN THE INTEGRATION OF THE 
CHARTER AND THE ENHANCEMENT OF THE COMMISSIONËS WORK IN NATIONAL AND 
SUB-REGIONAL SYSTEMS, Res.22(XIX)96, The African Commission, ACHPR, 1996 
 
Considering the mandate and judicial competence of judges to base their reasoning and 
judgements on all relevant human rights instruments, either as applicable authoritative laws or as 
persuasive aids to interpretation of constitutional and legislative provisions on fundamental rights, 
freedoms and duties, 
 
Recognising the importance of specialised and continuing training in human and peoplesô rights 
for legal practitioners, judges, magistrates and the commissioners, 
Appreciating the initiative of Commonwealth judges to incorporate and further develop human 
rights instruments and principles in their work: 
 
1. URGES Judges and magistrates to play a greater role in incorporating the Charter and future 
jurisprudence of the Commission in their judgements thereby promoting and protecting the rights 
and freedoms guaranteed by the Charter. 
 
 
BEIJING STATEMENT OF PRINCIPLES OF THE INDEPENDENCE OF THE JUDICIARY IN 
THE LAWASIA REGION, as amended in Manila at 7th Biennial Conferences of Chief 
Justices of Asia and the Pacific, 1997 
 
4. The maintenance of the independence of the judiciary is essential to the attainment of its 
objectives and the proper performance of its functions in a free society observing the rule of law. 
It is essential that such independence be guaranteed by the State and enshrined in the 
Constitution or the law. 
 
10. The objectives and functions of the judiciary include the following: 
a) To ensure that all persons are able to live securely under the rule of law; 
b) To promote, within the proper limits of the judicial function, the observance and the attainment 
of human rights; and 
c) To administer the law impartially among person and between persons and the State. 
 
 
THE UNIVERSAL CHARTER OF THE JUDGE, International Association of Judges (IAJ), 
1999 
 
1. Independence Judges shall in all their work ensure the rights of everyone to a fair trial. They 
shall promote the right of individuals to a fair and public hearing within a reasonable time by an 
independent and impartial tribunal established by law, in the determination of their civil rights and 
obligations or of any criminal charge against them. The independence of the judge is 
indispensable to impartial justice under the law. It is indivisible. All institutions and authorities, 
whether national or international, must respect, protect and defend that independence. 
 
 
INTER-AMERICAN DEMOCRATIC CHARTER, Organization of American States,  2001 
 
2. The effective exercise of representative democracy is the basis for the rule of law and of the 
constitutional regimes of the member states of the Organization of American States. 
Representative democracy is strengthened and deepened by permanent, ethical, and responsible 

http://old.achpr.org/english/resolutions/resolution27_en.html
http://old.achpr.org/english/resolutions/resolution27_en.html
http://old.achpr.org/english/resolutions/resolution27_en.html
https://drive.google.com/file/d/0B9IcntdtvWj2cVV2TG8ySVhrcE0/view?usp=sharing
https://drive.google.com/file/d/0B9IcntdtvWj2cVV2TG8ySVhrcE0/view?usp=sharing
http://www.iaj-uim.org/universal-charter-of-the-judges/
https://www.dropbox.com/s/hizpxqwhayt2cb8/53.%20Inter-American%20Democratic%20Charter.doc?dl=0
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participation of the citizenry within a legal framework conforming to the respective constitutional 
order. 
 
3. Essential elements of representative democracy include, inter alia, respect for human rights 
and fundamental freedoms, access to and the exercise of power in accordance with the rule of 
law, the holding of periodic, free, and fair elections based on secret balloting and universal 
suffrage as an expression of the sovereignty of the people, the pluralistic system of political parties 
and organizations, and the separation of powers and independence of the branches of 
government. 
 
4. Transparency in government activities, probity, responsible public administration on the part of 
governments, respect for social rights, and freedom of expression and of the press are essential 
components of the exercise of democracy. The constitutional subordination of all state institutions 
to the legally constituted civilian authority and respect for the rule of law on the part of all 
institutions and sectors of society are equally essential to democracy. 
 
 
OPINION NO. 1 (2001) OF THE CONSULTATIVE COUNCIL OF EUROPEAN JUDGES (CCJE) 
FOR THE ATTENTION OF THE COMMITTEE OF MINISTERS OF COUNCIL OF EUROPE ON 
STANDARDS CONCERNING THE INDEPENDENCE OF THE JUDICIARY AND THE 
IRREMOVABILITY OF JUDGES, Council of Europe, 2001 
 
The rationales of judicial independence 
10. Judicial independence is a pre-requisite to the rule of law and a fundamental guarantee of a 
fair trial. Judges are ñcharged with the ultimate decision over life, freedoms, rights, duties and 
property of citizensò (recital to UN basic principles, echoed in Beijing declaration; and Articles 5 
and 6 of the European Convention on Human Rights). Their independence is not a prerogative or 
privilege in their own interests, but in the interests of the rule of law and of those seeking and 
expecting justice. 
 
 
GUIDELINES OF THE COMMITTEE OF MINISTERS OF THE COUNCIL OF EUROPE ON 
HUMAN RIGHTS AND THE FIGHT AGAINST TERRORISM, Council of Europe, 804th meeting 
of the Ministersô Deputies, 2002 
 
IX. Legal proceedings 
1. A person accused of terrorist activities has the right to a fair hearing, within a reasonable time, 
by an independent, impartial tribunal established by law. 
 
 
BANGALORE PRINCIPLE ON JUDICIAL CONDUCT, adopted by the Judicial Group on 
Strengthening Judicial Integrity, as revised at the Round Table Meeting of Chief Justices  
held at the Peace Palace, The Hague, November 25-26, 2002 
 
Value 1 Judicial independence is a pre-requisite to the rule of law and a fundamental guarantee 
of a fair trial. A judge shall therefore uphold and exemplify judicial independence in both its 
individual and institutional aspects. 
 
 
GUIDANCE FOR PROMOTING JUDICIAL INDEPENDENCE AND IMPARTIALITY, USAID, 
2002 

https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE%282001%29OP1&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE%282001%29OP1&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE%282001%29OP1&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE%282001%29OP1&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
https://wcd.coe.int/ViewDoc.jsp?id=991179
https://wcd.coe.int/ViewDoc.jsp?id=991179
http://www.unodc.org/pdf/crime/corruption/judicial_group/Bangalore_principles.pdf
http://pdf.usaid.gov/pdf_docs/PNACM007.pdf
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Chapter I.B The Importance of Judicial Independence and Impartiality 
Judicial independence is important for precisely the reasons that the judiciary itself is important. 
 
Interference can come from various sources: 

 Ŀ  The executive, the legislature, local governments 
 Ŀ  Individual government officials or legislators 
 Ŀ  Political parties 
 Ŀ  Political and economic elites 
 Ŀ  The military, paramilitary, and intelligence forces 
 Ŀ  Criminal networks 
 Ŀ  The judicial hierarchy itself 

 
If a judiciary cannot be relied upon to decide cases impartially, according to the law, and not based 
on external pressures and influences, its role is distorted and public confidence in government is 
undermined. 
 
In democratic, market-based societies, independent and impartial judiciaries contribute to the 
equitable and stable balance of power within the government. They protect individual rights and 
preserve the security of person and property. They resolve commercial disputes in a predictable 
and transparent fashion that encourages fair competition and economic growth. They are key to 
countering public and private corruption, reducing political manipulation, and increasing public 
confidence in the integrity of government. 
 
Even in stable democracies, the influence of the judiciary has increased enormously over the past 
several decades. Legislation protecting social and economic rights has expanded in many 
countries, and with it the courtós role in protecting those rights. The judiciary has growing 
responsibility for resolving increasingly complex national and international commercial disputes. 
As criminal activity has also become more complex and international and a critical problem for 
expanding urban populations, judges play a key role in protecting the security of citizens and 
nations. 
 
Judiciaries in countries making the transition to democratic governance and market economies 
face an even greater burden. Many of these judiciaries must change fairly dramatically from being 
an extension of executive branch, elite, or military domination of the country to their new role as 
fair and independent institutions. At the same time, the demands on and expectations of these 
judiciaries are often high, as views about citizensó rights, the role of the executive branch, and 
market mechanisms are rapidly evolving. The judiciary often finds itself a focal point as political 
and economic forces struggle to define the shape of the society. These judiciaries also face the 
serious crime problems that frequently accompany transitions, as well as enormous issues of 
corruption, both that carried over from old regimes, as well as corruption newly minted under 
changing conditions. 
 
It would be unrealistic to think that the judiciaries can carry the full burden for resolving these 
complex problems. At their best, they have played a leadership role. At the very least, they need 
to complete their own evolutions and begin the task of confronting the multitude of problems 
before them. 
 
 
PRINCIPLES AND GUIDELINES ON THE RIGHT TO A FAIR TRIAL AND LEGAL 
ASSISTANCE IN AFRICA, African Commision on Human and Peoples Rights, 2003 

http://www.achpr.org/instruments/principles-guidelines-right-fair-trial/
http://www.achpr.org/instruments/principles-guidelines-right-fair-trial/
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Q. TRADITIONAL COURTS 
 
d) States shall ensure the impartiality of traditional courts. In particular, members of traditional 
courts shall decide matters before them without any restrictions, improper influence, inducements, 
pressure, threats or interference, direct or indirect, from any quarter. 

(i) The impartiality of a traditional court would be undermined when one of its members 
has: 

1. expressed an opinion which would influence the decision-making; 
2. some connection or involvement with the case or a party to the case; 
3. a pecuniary or other interest linked to the outcome of the case. 

(ii)  Any party to proceedings before a traditional court shall be entitled to challenge its 
impartiality on the basis of ascertainable facts that the fairness any of its members or the 
traditional court appears to be in doubt. 

 
 
COMMONWEALTH (LATIMER HOUSE) PRINCIPLES ON THE THREE BRANCHES OF 
GOVERNMENT with Annex (Parliamentary Supremacy, Judicial Independence), The 
Commonwealth, 2003   
 
IV) Independence of the Judiciary 
 
An independent, impartial, honest and competent judiciary is integral to upholding the rule of law, 
engendering public confidence and dispensing justice.The function of the judiciary is to interpret 
and apply national constitutions and legislation, consistent with international human rights 
conventions and international law, to the extent permitted by the domestic law of each 
Commonwealth country. 
 
 
RIGHT TO EQUALITY BEFORE COURTS AND TRIBUNALS AND TO A FAIR TRIAL, General 
Comment No. 32  Article 14 ICCPR , Human Rights Committee, 2007 
 
I.General Remarks 
The right to equality before the courts and tribunals and to a fair trial is a key element of human 
rights protection and serves as a procedural means to safeguard the rule of law. Article 14 of the 
Covenant aims at ensuring the proper administration of justice, and to this end guarantees a 
series of specific rights. 
 
 
SELF GOVERNANCE FOR THE JUDICIARY: BALANCING INDEPENDENCE AND 
ACCOUNTABILITY, General Assembly of the European Network of Councils for the 
Judiciary (ENCJ), 2008 
 
3) in states with a written Constitution, the independence of the judiciary should be guaranteed in 
the Constitution. 
 
 
MAGNA CARTA OF JUDGES, CCJE, Council of Europe, Strasbourg, 17 November 2010 
 

http://www.cpahq.org/cpahq/cpadocs/Latimer%20House%20Principles.pdf
http://www.cpahq.org/cpahq/cpadocs/Latimer%20House%20Principles.pdf
http://www.refworld.org/docid/478b2b2f2.html
http://www.refworld.org/docid/478b2b2f2.html
http://www.encj.eu/images/stories/pdf/opinions/budapestresolution.pdf
http://www.encj.eu/images/stories/pdf/opinions/budapestresolution.pdf
https://wcd.coe.int/ViewDoc.jsp?id=1707925
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1. The judiciary is one of the three powers of any democratic state. Its mission is to guarantee the 
very existence of the Rule of Law and, thus, to ensure the proper application of the law in an 
impartial, just, fair and efficient manner. 
 
10. In the exercise of their function to administer justice, judges shall not be subject to any order 
or instruction, or to any hierarchical pressure, and shall be bound only by law. 
 
11. Judges shall ensure equality of arms between prosecution and defence. An independent 
status for prosecutors is a fundamental requirement of the Rule of Law. 
 
17. The enforcement of court orders is an essential component of the right to a fair trial and also 
a guarantee of the efficiency of justice. 
 
 
RECOMMENDATION CM/Rec(2010)12 OF THE COMMITTEE OF MINISTERS TO MEMBER 
STATES ON JUDGES: INDEPENDENCE, EFFICIENCY AND RESPONSIBILITIES, Council of 
Europe, 2010 
 
Chapter I ï General aspects 
4. The independence of individual judges is safeguarded by the independence of the judiciary as 
a whole. As such, it is a fundamental aspect of the rule of law. 
 
Chapter II ï External independence 
11. The external independence of judges is not a prerogative or privilege granted in judgesô own 
interest but in the interest of the rule of law and of persons seeking and expecting impartial justice. 
The independence of judges should be regarded as a guarantee of freedom, respect for human 
rights and impartial application of the law. Judgesô impartiality and independence are essential to 
guarantee the equality of parties before the courts. 
 
Chapter V ï Independence, efficiency and resources 
30. The efficiency of judges and of judicial systems is a necessary condition for the protection of 
every personôs rights, compliance with the requirements of Article 6 of the Convention, legal 
certainty and public confidence in the rule of law. 
 
 
ABA MODEL CODE OF JUDICIAL CONDUCT (2011 EDITION), adopted by the House of 
Delegates of the American Bar Association on August 7, 1990 and amended on August 6, 
1997, August 10, 1999, August 12, 2003, February 12, 2007 and August 10, 2010 
 
Preamble 
[1] An independent, fair and impartial judiciary is indispensable to our system of justice. The 
United States legal system is based upon the principle that an independent, impartial, and 
competent judiciary, composed of men and women of integrity, will interpret and apply the law 
that governs our society. Thus, the judiciary plays a central role in preserving the principles of 
justice and the rule of law. 
 
 
RESOURCE GUIDE ON STRENGTHENING JUDICIAL INTEGRITY AND CAPACITY, UNODC, 
2011 
 
IV. ACCESS TO JUSTICE AND LEGAL SERVICES 

https://wcd.coe.int/ViewDoc.jsp?id=1707137
https://wcd.coe.int/ViewDoc.jsp?id=1707137
http://www.americanbar.org/groups/professional_responsibility/publications/model_code_of_judicial_conduct.html
http://www.un.org/zh/issues/anti-corruption/pdfs/resource_guide.pdf
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10. Conclusions and recommendations 
 
Access to justice concerns the realization of legal and human rights by those who are unable to 
do this on their own and cannot afford to at their own expense. 
 
The access to justice approach opens the discussion about reforming the judicial mechanisms for 
providing legal aid and support to the citizens, especially the poor and the underprivileged, so that 
all persons might be treated according to the law and receive legal protection. 
 
Access to justice is linked to the increasing importance of the human rights-based approach to 
international development assistance. The focus shifts from the traditional state system, with its 
often overcharged judiciary, to the various institutions of civil society. In fact, their services often 
represent the only accessible active support for the poor. 
 
With regard to the problems of states to provide for a capable state system of the judiciary, the 
new approaches involve the participation of both lawyers and non-lawyers, professionals and 
non-professionals alike, on a local or national level, financed by the state, by the local 
communities or by private means. 
 
There exists a great variety of solutions and instruments to support in one way or the other the 
access of the poor to justice. Their feasibility often depends on financial aspects. Most of them 
can work alongside the formal judiciary, and therefore the state should support their formation 
and existence: 

¶ Traditional, community-based courts of the people, 

¶ Alternative dispute resolution (ADR) centres, 

¶ Paralegal programmes with non-jurists, or ñone-stop shopò legal aid centres, University-
based legal clinics or legal clinics sponsored by the advocacy, 

¶ Pro-bono legal assistance by private lawyers or law firms. 
 
A comprehensive approach to justice and the rule of law should not overlook the possible forms 
of complementarity to the existing judiciaries of the states. It should also not allow state courts 
and ministries of justice to impede the creation of new institutions of civil society or hinder the 
development of the private sector offering services to the poor and underprivileged. 
 
Therefore, as access to justice remains a challenge, the following approaches to a fully fledged 
legal assistance system could be considered: 

¶ Full disclosure of information to the public as to the official ways to access the legal system 
that are offered by the state; 

¶ Client orientation and quality customer service by the state courts, transparency and open 
doors to the public, press service and access to judicial decisions; 

¶ Public defenders in criminal cases and government-financed public defender services; 

¶ State support of advocacy and financial aid services for citizens in order to enable them 
to choose the private defender of their choice; 

¶ Recognition of (national and international) arbitration procedures and assistance in the 
enforcement of their decisions; 

¶ State-funded interpreters to resolve language barriers. 
 
 
REPORT ON THE RULE OF LAW, CDL-AD(2011) 003rev, Venice Commission, 2011 

http://www.venice.coe.int/webforms/documents/CDL-AD%282011%29003rev-e.aspx
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II. Historical origins of Rule of Law, Etat de droit and Rechtsstaat 

16. The rule of law in its proper sense is an inherent part of any democratic society and the notion 

of the rule of law requires everyone to be treated by all decision-makers with dignity, equality and 

rationality and in accordance with the law, and to have the opportunity to challenge decisions 

before independent and impartial courts for their unlawfulness, where they are accorded fair 

procedures. The rule of law thus addresses the exercise of power and the relationship between 

the individual and the state. 

 
IV. In search of a definition 
36. All persons and authorities within the state, whether public or private, should be bound by and 
entitled to the benefit of laws publicly made, taking effect (generally) in the future and publicly 
administered in the courts 
 
37. This short definition, which applies to both public and private bodies, is expanded 8 
ñingredientsò of the rule of law. These include: (1) Accessibility of the law (that it be intelligible, 
clear and predictable); (2) Questions of legal right should be normally decided by law and not 
discretion; (3) Equality before the law ; (4) Power must be exercised lawfully, fairly and 
reasonably; (5) Human rights must be protected; (6) Means must be provided to resolve disputes 
without undue cost or delay; (7) Trials must be fair, and (8) Compliance by the state with its 
obligations in international law as well as in national law . 
 
41 -...consensus can now be found for the necessary elements of the rule of law as well as those 
of the Rechtsstaat which are not only formal but also substantial or material (materieller 
Rechtsstaatsbegriff). These are:  
(1) Legality, including a transparent, accountable and democratic process for enacting law  
(2) Legal certainty  
(3) Prohibition of arbitrariness  
(4) Access to justice before independent and impartial courts, including judicial review of 
administrative acts  
(5) Respect for human rights  
(6) Non-discrimination and equality before the law. 
 
VI. Conclusion 
67. The notion of rule of law has not been developed in legal texts and practice as much as the 
other pillars of the Council of Europe, human rights and democracy. Human rights are at the basis 
of an enormous corpus of constitutional and legal provisions and of case-law, at national as well 
as at international level. Democracy is implemented through detailed provisions concerning 
elections and the functioning of institutions, even if they often do not refer to this concept. 
 
68. Legal provisions referring to the rule of law, both at national and at international level, are of 
a very general character and do not define the concept in much detail. 
 
69. This has led to doubting the very usefulness of addressing the rule of law as a practical legal 
concept. However, it is increasingly included in national and international legal texts and case-
law, especially the case law of the European Court of Human Rights. However, we believe that 
the rule of law does constitute a fundamental and common European standard to guide and 
constrain the exercise of democratic power. 
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70. The aim of the present report has been to find a consensual definition which is outlined above, 
together with an identification of the core elements of the rule of law. Its object has been that the 
Council of Europe, the international organisation which has defined the rule of law as one of its 
three pillars, may contribute, among other organisations and institutions, to the practical 
implementation of this important principle through its interpretation and application vis¨- vis and 
in its member states. 
 
 
MT. SCOPUS APPROVED REVISED INTERNATIONAL STANDARDS OF JUDICIAL 
INDEPENDENCE, International Association of Judicial Independence and World Peace, 
2008, 2011, 2012 
 
1. The significance  of the independence of the judiciary 
 
1.1. An independent and impartial judiciary is an institution of the highest value in every society 
and an essential pillar of liberty and the rule of law. 
 
1.2. The objectives and functions of the judiciary shall include: 
 
1.2.1.1. To resolve disputes and to administer the law impartially between persons and between 
persons and public authorities; 
 
1.2.1.2. To promote, within the proper limits of the judicial function, the observance and the 
attainment of human rights; and 
 
1.2.1.3. To ensure that all people are able to live securely under the rule of law. 
 
 
VILAMOURA MANIFEST, JUSTICE IN FRONT OF ECONOMIC CRISIS, MEDEL, 2012 
 
1. Medel's ambition is inspired by a civil society model: the principle goals of this association are 
to defend the independence of the judiciary power both with respect to any other power and to 
any particular interest, to ensure an unconditional respect for the values of democracy and the 
Rule of Law, to defend minority rights and divergent groups in perspective of social emancipation 
of the weakest. 
 
2. The effectiveness of these rights depends on the people and institutions responsible for their 
application. 
It is the role of the judiciary in particular to ensure fundamental rights and to prosecute criminal 
activity. In a crisis, the action of the administrative and financial courts is essential to ensure the 
legality and regularity of public resource allocation. 
 
9. In Medel's view, the role of judges is considered to be particularly important when it comes to 
social matters such as the fight against social inequalities and the defence of the poor, because 
"between the rich and the poor, between the strong and the weak, it is liberty that oppresses and 
the law that liberates." 
 
 
CHARTER OF THE COMMONWEALTH, The Commonwealth, 2013 
 
VII. Rule of Law 

http://www.jiwp.org/#!mt-scopus-standards/c14de
http://www.jiwp.org/#!mt-scopus-standards/c14de
http://www.medelnet.eu/index.php?option=com_content&view=article&id=136%3Ala-justice-face-a-la-crise&catid=60%3Afeatured-news&Itemid=68&lang=en
http://thecommonwealth.org/sites/default/files/page/documents/CharteroftheCommonwealth.pdf
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We believe in the rule of law as an essential protection for the people of the Commonwealth and 
as an assurance of limited and accountable government. In particular we support an independent, 
impartial, honest and competent judiciary and recognise that an independent, effective and 
competent legal system is integral to upholding the rule of law, engendering public confidence 
and dispensing justice. 
 
 
SOFIA DECLARATION ON JUDICIAL INDEPENDENCE AND ACCOUNTABILITY, The 
General assembly of European Network of Councils for the Judiciary (ENCJ), 2013 
 
(i) An independent and accountable judiciary is essential for the delivery of an efficient and 
effective system of justice for the benefit of the citizen and is an important feature of the rule of 
law in democratic societies. 
 
 
BRIJUNI STATEMENT OF THE PRINCIPLES OF THE INDEPENDENCE OF THE JUDICIARY, 
Conference of Chief Justices of Central and Eastern Europe, 14 October, 2015 
 

Independence of the Judiciary 
4. The maintenance of the independence of the judiciary is essential to the attainment of its 
objectives and the proper performance of its functions in a free society observing the rule of law. 
 
a. Judges shall exhibit and promote high standards of legal knowledge and judicial conduct in 
order to reinforce public confidence in the judiciary, which is fundamental to the maintenance of 
judicial independence; 
 
b. Impartiality and the appearance of impartiality are essential to the proper discharge of the 
judicial office. They apply not only to the decision itself but also to the process by which the 
decision is made. 
 
 
OPINION NO. 18 (2015) "THE POSITION OF THE JUDICIARY AND ITS RELATION WITH 
THE OTHER POWERS OF STATE IN A MODERN DEMOCRACY", Consultative Council of 
European Judges (CCJE), 2015  
 
VIII: Summary of principal points 
4. The legitimacy of the judiciary and individual judges is given, first and foremost, by the 
constitution of each of the member states, all of which are democracies governed by the rule of 
law. The constitution creates the judiciary and thereby confers legitimacy on the judiciary as a 
whole and the individual judges who exercise their authority as part of the judiciary: ñconstitutional 
legitimacyò. The constitutional legitimacy of individual judges who have security of tenure must 
not be undermined by legislative or executive measures brought about as a result of changes in 
political power (paragraphs 13 - 15 and 44). 
 
 
PARIS DECLARATION ON RESILIENT JUSTICE, ENCJ, 2017 

5. The ENCJ considers that it is important that Councils for the Judiciary should take action to 
address the issues which have been identified in order to strengthen and maintain the Rule of 
Law, in particular by providing support for judicial independence, accountability and the quality of 

http://www.encj.eu/images/stories/pdf/GA/Sofia/encj_sofia_declaration_7_june_2013.pdf
http://ceeliinstitute.org/brijuni-statement/
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE%282015%294&Language=lanEnglish&Ver=original&BackColorInternet=DBDCF2&BackColorIntranet=FDC864&BackColorLogged=FDC864
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE%282015%294&Language=lanEnglish&Ver=original&BackColorInternet=DBDCF2&BackColorIntranet=FDC864&BackColorLogged=FDC864
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the judiciary. They will strive to ensure the maintenance of an open and transparent system of 
justice for the benefit of all. 

 6. First, it is essential that judiciaries have appropriate structures of governance in the form of 
Councils for the Judiciary. 

7. Second, Councils for the Judiciary should support any judiciary which is under attack and do 
all they can to persuade the executive and legislature to support the action which they are taking 
in this regard. 

 8. Third, in any democratic state it is essential that there is a proper and informed understanding 
of the respective roles and responsibilities of each of the branches of the state and the need for 
them to work together in an effective and mutually respectful manner. 

 9. Fourth, Councils for the Judiciary should encourage the promotion of high quality performance 
of all aspects of the work of the judiciary. 

 10. Fifth, the judiciary should take action to ensure that the general public understands the central 
importance of justice to democracy and to the wellbeing and prosperity of the state. This can be 
achieved by education and outreach initiatives. 

 11. Sixth, the judiciary should adopt a focused communication strategy to engage pro-actively 
with the media and the public. 
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I. 4. THE RIGHT TO A FAIR TRIAL 

 

THE UNIVERSAL DECLARATION ON HUMAN RIGHTS, UN General Assembly, 1948 
 
10. Everyone is entitled in full equality to a fair and public hearing by an independent and impartial 
tribunal, in the determination of his rights and obligations and of any criminal charge against him. 
 
 
AMERICAN DECLARATION OF THE RIGHTS AND DUTIES OF MAN, 9th International 
Conference of American States, 1948 
 
Art. XXVI Every accused person is presumed to be innocent until proved guilty. Every person 
accused of an offense has the right to be given an impartial and public hearing, and to be tried by 
courts previously established in accordance with pre-existing laws, and not to receive cruel, 
infamous or unusual punishment. 
 
 
CONVENTION (III) RELATIVE TO THE TREATMENT OF PRISONERS OF WAR, ICRC, 12 
August 1949 
 
3. In the case of armed conflict not of an international character occurring in the territory of one of 
the High Contracting Parties, each Party to the conflict shall be bound to apply, as a minimum, 
the following provisions: 
(1) Persons taking no active part in the hostilities, including members of armed forces who have 
laid down their arms and those placed 'hors de combat' by sickness, wounds, detention, or any 
other cause, shall in all circumstances be treated humanely, without any adverse distinction 
founded on race, colour, religion or faith, sex, birth or wealth, or any other similar criteria. 
To this end, the following acts are and shall remain prohibited at any time and in any place 
whatsoever with respect to the above-mentioned persons: (a) violence to life and person, in 
particular murder of all kinds, mutilation, cruel treatment and torture; (b) taking of hostages; (c) 
outrages upon personal dignity, in particular humiliating and degrading treatment; (d) the passing 
of sentences and the carrying out of executions without previous judgment pronounced by a 
regularly constituted court, affording all the judicial guarantees which are recognized as 
indispensable by civilized peoples. 
 
 
INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS, UN General Assembly, 
1966 
 
14. 1. All persons shall be equal before the courts and tribunals. In the determination of any 
criminal charge against him, or of his rights and obligations in a suit at law, everyone shall be 
entitled to a fair and public hearing by a competent, independent and impartial tribunal established 
by law. The press and the public may be excluded from all or part of a trial for reasons of morals, 
public order (ordre public) or national security in a democratic society, or when the interest of the 
private lives of the parties so requires, or to the extent strictly necessary in the opinion of the court 
in special circumstances where publicity would prejudice the interests of justice; but any 
judgement rendered in a criminal case or in a suit at law shall be made public except where the 
interest of juvenile persons otherwise requires or the proceedings concern matrimonial disputes 
or the guardianship of children. 
 

http://www.un.org/en/documents/udhr/
https://www.cidh.oas.org/Basicos/English/Basic2.American%20Declaration.htm
https://www.icrc.org/applic/ihl/ihl.nsf/Article.xsp?action=openDocument&documentId=E160550475C4B133C12563CD0051AA66
http://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx
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AMERICAN CONVENTION ON HUMAN RIGHTS, Organization of American States, 1969 
 
8. Right to a Fair Trial 
1. Every person has the right to a hearing, with due guarantees and within a reasonable time, by 
a competent, independent, and impartial tribunal, previously established by law, in the 
substantiation of any accusation of a criminal nature made against him or for the determination of 
his rights and obligations of a civil, labor, fiscal, or any other nature. 
 
2. Every person accused of a criminal offense has the right to be presumed innocent so long as 
his guilt has not been proven according to law. During the proceedings, every person is entitled, 
with full equality, to the following minimum guarantees: 
a. the right of the accused to be assisted without charge by a translator or interpreter, if he does 
not understand or does not speak the language of the tribunal or court; 
b. prior notification in detail to the accused of the charges against him; 
c. adequate time and means for the preparation of his defense; 
d. the right of the accused to defend himself personally or to be assisted by legal counsel of his 
own choosing, and to communicate freely and privately with his counsel; 
e. the inalienable right to be assisted by counsel provided by the state, paid or not as the domestic 
law provides, if the accused does not defend himself personally or engage his own counsel within 
the time period established by law; 
f. the right of the defense to examine witnesses present in the court and to obtain the appearance, 
as witnesses, of experts or other persons who may throw light on the facts; 
g. the right not to be compelled to be a witness against himself or to plead guilty; and 
h. the right to appeal the judgment to a higher court. 
 
3. A confession of guilt by the accused shall be valid only if it is made without coercion of any 
kind. 
 
4. An accused person acquitted by a non appealable judgment shall not be subjected to a new 
trial for the same cause. 
 
5. Criminal proceedings shall be public, except insofar as may be necessary to protect the 
interests of justice. 
 
 
PROTOCOL ADDITIONAL TO THE GENEVA CONVENTIONS OF 12 AUGUST 1949, AND 
RELATING TO THE PROTECTION OF VICTIMS OF INTERNATIONAL ARMED CONFLICTS 
(PROTOCOL I), ICRC, 8 June 1977 
 
75. Fundamental guarantees 
1. In so far as they are affected by a situation referred to in Article 1 of this Protocol, persons who 
are in the power of a Party to the conflict and who do not benefit from more favourable treatment 
under the Conventions or under this Protocol shall be treated humanely in all circumstances and 
shall enjoy, as a minimum, the protection provided by this Article without any adverse distinction 
based upon race, colour, sex, language, religion or belief, political or other opinion, national or 
social origin, wealth, birth or other status, or on any other similar criteria. Each Party shall respect 
the person, honour, convictions and religious practices of all such persons. 
 
2. The following acts are and shall remain prohibited at any time and in any place whatsoever, 
whether committed by civilian or by military agents: (a) violence to the life, health, or physical or 

http://www.oas.org/dil/treaties_B-32_American_Convention_on_Human_Rights.htm
https://www.icrc.org/applic/ihl/ihl.nsf/Article.xsp?action=openDocument&documentId=086F4BB140C53655C12563CD0051E027
https://www.icrc.org/applic/ihl/ihl.nsf/Article.xsp?action=openDocument&documentId=086F4BB140C53655C12563CD0051E027
https://www.icrc.org/applic/ihl/ihl.nsf/Article.xsp?action=openDocument&documentId=086F4BB140C53655C12563CD0051E027
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mental well-being of persons, in particular: (i) murder; (ii) torture of all kinds, whether physical or 
mental; (iii) corporal punishment; and (iv) mutilation; (b) outrages upon personal dignity, in 
particular humiliating and degrading treatment, enforced prostitution and any form of indecent 
assault; (c) the taking of hostages; (d) collective punishments; and (e) threats to commit any of 
the foregoing acts. 
 
3. Any person arrested, detained or interned for actions related to the armed conflict shall be 
informed promptly, in a language he understands, of the reasons why these measures have been 
taken. Except in cases of arrest or detention for penal offences, such persons shall be released 
with the minimum delay soon as the circumstances justifying the arrest, detention or internment 
have ceased to exist. 
 
4. No sentence may be passed and no penalty may be executed on a person found guilty of a 
penal offence related to the armed conflict except pursuant to a conviction pronounced by an 
impartial and regularly constituted court respecting the generally recognized principles of regular 
judicial procedure, which include the following: (a) the procedure shall provide for an accused to 
be informed without delay of the particulars of the offence alleged against him and shall afford the 
accused before and during his trial all necessary rights and means of defence;(b) no one shall be 
convicted of an offence except on the basis of individual penal responsibility;  (c) no one shall be 
accused or convicted of a criminal offence on account of any act or omission which did not 
constitute a criminal offence under the national or international law to which he was subject at the 
time when it was committed; nor shall a heavier penalty be imposed than that which was 
applicable at the time when the criminal offence was committed; if, after the commission of the 
offence, provision is made by law for the imposition of a lighter penalty, the offender shall benefit 
thereby; (d) anyone charged with an offence is presumed innocent until proved guilty according 
to law; (e) anyone charged with an offence shall have the right to be tried in his presence; (f) no 
one shall be compelled to testify against himself or to confess guilt; (g) anyone charged with an 
offence shall have the right to examine, or have examined, the witnesses against him and to 
obtain the attendance and examination of witnesses on his behalf under the same conditions as 
witnesses against him; (h) no one shall be prosecuted or punished by the same Party for an 
offence in respect of which a final judgement acquitting or convicting that person has been 
previously pronounced under the same law and judicial procedure; (i) anyone prosecuted for an 
offence shall have the right to have the judgement pronounced publicly; and (j) a convicted person 
shall be advised on conviction of his judicial and other remedies and of the time-limits within which 
they may be exercised. 
 
5. Women whose liberty has been restricted for reasons related to the armed conflict shall be held 
in quarters separated from men's quarters. They shall be under the immediate supervision of 
women. Nevertheless, in cases where families are detained or interned, they shall, whenever 
possible, be held in the same place and accommodated as family units. 
 
6. Persons who are arrested, detained or interned for reasons related to the armed conflict shall 
enjoy the protection provided by this Article until their final release, repatriation or re-
establishment, even after the end of the armed conflict. 
 
7. In order to avoid any doubt concerning the prosecution and trial of persons accused of war 
crimes or crimes against humanity, the following principles shall apply: (a) persons who are 
accused of such crimes should be submitted for the purpose of prosecution and trial in accordance 
with the applicable rules of international law; and (b) any such persons who do not benefit from 
more favourable treatment under the Conventions or this Protocol shall be accorded the treatment 
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provided by this Article, whether or not the crimes of which they are accused constitute grave 
breaches of the Conventions or of this Protocol. 
 
8. No provision of this Article may be construed as limiting or infringing any other more favourable 
provision granting greater protection, under any applicable rules of international law, to persons 
covered by paragraph 1. 
 
 
PROTOCOL ADDITIONAL TO THE GENEVA CONVENTIONS OF 12 AUGUST 1949, AND 
RELATING TO THE PROTECTION OF VICTIMS OF INTERNATIONAL ARMED CONFLICTS 
(PROTOCOL II), ICRC, 8 June 1977 
 
Art. 1, Preamble 
The Universal Declaration of Human Rights (Art. 10) and the International Covenant on Civil and 
Political Rights (Art. 14(1)) proclaim that everyone should be entitled to a fair and public hearing 
by a competent, independent and impartial tribunal established by law. An independent judiciary 
is indispensable for the implementation of this right 
 
Art. 6. Penal Prosecutions 
1. This Article applies to the prosecution and punishment of criminal offences related to the armed 
conflict. 
 
2. No sentence shall be passed and no penalty shall be executed on a person found guilty of an 
offence except pursuant to a conviction pronounced by a court offering the essential guarantees 
of independence and impartiality. In particular: (a) the procedure shall provide for an accused to 
be informed without delay of the particulars of the offence alleged against him and shall afford the 
accused before and during his trial all necessary rights and means of defence; (b) no one shall 
be convicted of an offence except on the basis of individual penal responsibility; (c) no one shall 
be held guilty of any criminal offence on account of any act or omission which did not constitute 
a criminal offence, under the law, at the time when it was committed; nor shall a heavier penalty 
be imposed than that which was applicable at the time when the criminal offence was committed; 
if, after the commission of the offence, provision is made by law for the imposition of a lighter 
penalty, the offender shall benefit thereby; (d) anyone charged with an offence is presumed 
innocent until proved guilty according to law; (e) anyone charged with an offence shall have the 
right to be tried in his presence; (f) no one shall be compelled to testify against himself or to 
confess guilt. 
 
3. A convicted person shall be advised on conviction of his judicial and other remedies and of the 
time-limits within which they may be exercised. 
 
4. The death penalty shall not be pronounced on persons who were under the age of eighteen 
years at the time of the offence and shall not be carried out on pregnant women or mothers of 
young children. 
 
5. At the end of hostilities, the authorities in power shall endeavour to grant the broadest possible 
amnesty to persons who have participated in the armed conflict, or those deprived of their liberty 
for reasons related to the armed conflict, whether they are interned or detained. 
 
 
DRAFT UNIVERSAL DECLARATION ON THE INDEPENDENCE OF JUSTICE (ñSinghvi 
Declarationò), ECOSOC, 1985 

https://www.icrc.org/applic/ihl/ihl.nsf/Article.xsp?action=openDocument&documentId=17150C50027400C4C12563CD0051E71C
https://www.icrc.org/applic/ihl/ihl.nsf/Article.xsp?action=openDocument&documentId=17150C50027400C4C12563CD0051E71C
https://www.icrc.org/applic/ihl/ihl.nsf/Article.xsp?action=openDocument&documentId=17150C50027400C4C12563CD0051E71C
http://www.cristidanilet.ro/docs/Shingvi%20Declaration.pdf
http://www.cristidanilet.ro/docs/Shingvi%20Declaration.pdf
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5. (c) Everyone shall have the right to be tried with all due expedition and without undue 

delay by the ordinary courts or judicial tribunals under law subject to review by the courts. 
 
 
BEST PRINCIPLES ON THE INDEPENDENCE OF THE JUDICIARY, Adopted by the 7th UN 
Congress on the Prevention of Crime and the Treatment of Offenders, 1985 
 
6. Independence of the judiciary 
The principle of the independence of the judiciary entities and requires the judiciary to ensure that 
judicial proceedings are conducted fairly and that the rights of the parties are respected. 
 
 
INTERNATIONAL CONVENTION ON THE PROTECTION OF THE RIGHTS OF ALL MIGRANT 
WORKERS AND MEMBERS OF THEIR FAMILIES, UN General Assembly, 1989 
 
18. 1. Migrant workers and members of their families shall have the right to equality with nationals 
of the State concerned before the courts and tribunals.  In the determination of any criminal charge 
against them or of their rights and obligations in a suit of law, they shall be entitled to a fair and 
public hearing by a competent, independent and impartial tribunal established by law. 
 
2. Migrant workers and members of their families who are charged with a criminal offence shall 
have the right to be presumed innocent until proven guilty according to law. 
 
3. In the determination of any criminal charge against them, migrant workers and members of 
their families shall be entitled to the following minimum guarantees: (a) To be informed promptly 
and in detail in a language they understand of the nature and cause of the charge against them; 
(b) To have adequate time and facilities for the preparation of their defence and to communicate 
with counsel of their own choosing; (c) To be tried without undue delay; (d) To be tried in their 
presence and to defend themselves in person or through legal assistance of their own choosing; 
to be informed, if they do not have legal assistance, of this right; and to have legal assistance 
assigned to them, in any case where the interests of justice so require and without payment by 
them in any such case if they do not have sufficient means to pay; (e) To examine or have 
examined the witnesses against them and to obtain the attendance and examination of witnesses 
on their behalf under the same conditions as witnesses against them; (f) To have the free 
assistance of an interpreter if they cannot understand or speak the language used in court; (g) 
Not to be compelled to testify against themselves or to confess guilt. 
 
4. In the case of juvenile persons, the procedure shall be such as will take account of their age 
and the desirability of promoting their rehabilitation. 
 
5. Migrant workers and members of their families convicted of a crime shall have the right to their 
conviction and sentence being reviewed by a higher tribunal according to law. 
 
6. When a migrant worker or a member of his or her family has, by a final decision, been convicted 
of a criminal offence and when subsequently his or her conviction has been reversed or he or she 
has been pardoned on the ground that a new or newly discovered fact shows conclusively that 
there has been a miscarriage of justice, the person who has suffered punishment as a result of 
such conviction shall be compensated according to law, unless it is proved that the non-disclosure 
of the unknown fact in time is wholly or partly attributable to that person. 
 

http://www.ohchr.org/EN/ProfessionalInterest/Pages/IndependenceJudiciary.aspx
http://www.un.org/documents/ga/res/45/a45r158.htm
http://www.un.org/documents/ga/res/45/a45r158.htm
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7. No migrant worker or member of his or her family shall be liable to be tried or punished again 
for an offence for which he or she has already been finally convicted or acquitted in accordance 
with the law and penal procedure of the State concerned. 
 
 
CONVENTION ON THE RIGHTS OF THE CHILD, UN General Assembly, 1989 
 
37. States Parties shall ensure that: 
(a) No child shall be subjected to torture or other cruel, inhuman or degrading treatment or 
punishment.  Neither capital punishment nor life imprisonment without possibility of release shall 
be imposed for offences committed by persons below eighteen years of age; 
(b) No child shall be deprived of his or her liberty unlawfully or arbitrarily. The arrest, detention or 
imprisonment of a child shall be in conformity with the law and shall be used only as a measure 
of last resort and for the shortest appropriate period of time; 
(c) Every child deprived of liberty shall be treated with humanity and respect for the inherent 
dignity of the human person, and in a manner which takes into account the needs of persons of 
his or her age.  In particular, every child deprived of liberty shall be separated from adults unless 
it is considered in the child's best interest not to do so and shall have the right to maintain contact 
with his or her family through correspondence and visits, save in exceptional circumstances; 
(d) Every child deprived of his or her liberty shall have the right to prompt access to legal and 
other appropriate assistance, as well as the right to challenge the legality of the deprivation of his 
or her liberty before a court or other competent, independent and impartial authority, and to a 
prompt decision on any such action. 
 
 
DOCUMENT OF THE COPENHAGEN MEETING OF THE CONFERENCE ON THE HUMAN 
DIMENSION OF THE CSCE, 1990 
 
(5) They solemnly declare that among those elements of justice which are essential to the full 
expression of the inherent dignity and of the equal and inalienable rights of all human beings are 
the following: 
(5.16) --- in the determination of any criminal charge against him, or of his rights and obligations 
in a suit at law, everyone will be entitled to a fair and public hearing by a competent, independent 
and impartial tribunal established by law; 
 
 
PALERMO DECLARATION, ELEMENTS OF A EUROPEAN STATUTE OF  MAGISTRACY, 
MEDEL, 1993 
 
I. Jurisdiction and the Judiciary 
1.1. Any dispute concerning either the constitutional conformity of a norm or a legally protected 
right or interest must find a jurisdiction pre-established by the Constitution or by the law, fit to 
judge it according to the imperatives of a fair trial, in the respect of the primacy of law, human 
rights and fundamental freedoms. 
 
4.1. Each jurisdiction must be organized in such a way as to treat the disputes submitted to it 
competently and rapidly. 
 
 
COMMONWEALTH OF INDEPENDENT STATES CONVENTION ON HUMAN RIGHTS AND 
FUNDAMENTAL FREEDOMS, Commonwealth of Independent States, 1995  

http://www.un.org/documents/ga/res/44/a44r025.htm
http://www.osce.org/odihr/elections/14304
http://www.osce.org/odihr/elections/14304
http://www.medelnet.eu/images/stories/docs/Palermo.pdf
http://www.cartercenter.org/resources/pdfs/peace/democracy/des/commonwealth_inedpendent_states_convention_human_rights_fund.pdf
http://www.cartercenter.org/resources/pdfs/peace/democracy/des/commonwealth_inedpendent_states_convention_human_rights_fund.pdf
http://www.cartercenter.org/resources/pdfs/peace/democracy/des/commonwealth_inedpendent_states_convention_human_rights_fund.pdf
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Article 6  
1. All persons shall be equal before the judicial system. In the determination of any charge against 
him, everyone shall be entitled to a fair and public hearing within a reasonable time by an 
independent and impartial court. 
The decisions of the court or the sentence shall be pronounced publicly, but all or part of the trial 
may take place in camera for reasons of public order or state secrecy or where the interests of 
juveniles or the protection of the private life of the parties so require. 
 
2. Everyone charged with a criminal offence shall be presumed innocent until proved guilty 
according to law. 
 
3. Everyone charged with a criminal offence shall have the following minimum rights: 
(a) to be informed promptly and in detail, in a language which he understands, of the nature and 
cause of the accusation against him; 
(b) to have adequate time and facilities for the preparation of his defence; 
(c) to defend himself in person or through legal assistance of his own choosing or to have legal 
assistance assigned to him whenever the interests of justice so require, as well as to be provided 
with legal assistance free of charge in cases specified in national legislation; 
(d) to make applications to the court concerning the examination of witnesses, the carrying out of 
investigations, the obtaining of documents, the commissioning of expert appraisals and other 
procedural acts; 
(e) to have the free assistance of an interpreter if he cannot understand or speak the language 
used in court; 
(f) not to be forced to testify against himself or plead guilty. 
 
 
BEIJING STATEMENT OF PRINCIPLES OF THE INDEPENDENCE OF THE JUDICIARY IN 
THE LAWASIA REGION, as amended in Manila at 7th Biennial Conferences of Chief 
Justices of Asia and the Pacific, 1997 
 
Value 1, 2. The Universal Declaration of Human Rights (Art. 10) and the International Covenant 
on Civil and Political Rights (Art. 14(1)) proclaim that everyone should be entitled to a fair and 
public hearing by a competent, independent and impartial tribunal established by law. An 
independent judiciary is indispensable to the implementation of this right.   
 
 
DECLARATION ON THE RIGHT AND RESPONSIBILITY OF INDIVIDUALS, GROUPS AND 
ORGANS OF SOCIETY TO PROMOTE AND PROTECT UNIVERSALLY RECOGNIZED 
HUMAN RIGHTS AND FUNDAMENTAL FREEDOMS, UN General Assembly, 1998 
 
Article 9 
1. In the exercise of human rights and fundamental freedoms, including the promotion and 
protection of human rights as referred to in the present Declaration, everyone has the right, 
individually and in association with others, to benefit from an effective remedy and to be protected 
in the event of the violation of those rights. 
 
2. To this end, everyone whose rights or freedoms are allegedly violated has the right, either in 
person or through legally authorized representation, to complain to and have that complaint 
promptly reviewed in a public hearing before an independent, impartial and competent judicial or 
other authority established by law and to obtain from such an authority a decision, in accordance 
with law, providing redress, including any compensation due, where there has been a violation of 

https://drive.google.com/file/d/0B9IcntdtvWj2cVV2TG8ySVhrcE0/view?usp=sharing
https://drive.google.com/file/d/0B9IcntdtvWj2cVV2TG8ySVhrcE0/view?usp=sharing
http://www.ohchr.org/EN/ProfessionalInterest/Pages/RightAndResponsibility.aspx
http://www.ohchr.org/EN/ProfessionalInterest/Pages/RightAndResponsibility.aspx
http://www.ohchr.org/EN/ProfessionalInterest/Pages/RightAndResponsibility.aspx
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that person's rights or freedoms, as well as enforcement of the eventual decision and award, all 
without undue delay. 
 
3. To the same end, everyone has the right, individually and in association with others, inter alia: 
(a) To complain about the policies and actions of individual officials and governmental bodies with 
regard to violations of human rights and fundamental freedoms, by petition or other appropriate 
means, to competent domestic judicial, administrative or legislative authorities or any other 
competent authority provided for by the legal system of the State, which should render their 
decision on the complaint without undue delay; 
(b) To attend public hearings, proceedings and trials so as to form an opinion on their compliance 
with national law and applicable international obligations and commitments; 
(c) To offer and provide professionally qualified legal assistance or other relevant advice and 
assistance in defending human rights and fundamental freedoms. 
 
4. To the same end, and in accordance with applicable international instruments and procedures, 
everyone has the right, individually and in association with others, to unhindered access to and 
communication with international bodies with general or special competence to receive and 
consider communications on matters of human rights and fundamental freedoms. 
 
5. The State shall conduct a prompt and impartial investigation or ensure that an inquiry takes 
place whenever there is reasonable ground to believe that a violation of human rights and 
fundamental freedoms has occurred in any territory under its jurisdiction. 
 
 
THE UNIVERSAL CHARTER OF THE JUDGE, International Association of Judges (IAJ), 
1999 
 
Art. 1. Independence 
Judges shall in all their work ensure the rights of everyone to a fair trial. They shall promote the 
right of individuals to a fair and public hearing within a reasonable time by an independent and 
impartial tribunal established by law, in the determination of their civil rights and obligations or of 
any criminal charge against them. 
 
 
CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION, European Union, 2000 
 
Art. 47. Right to an effective remedy and to a fair trial 
Everyone whose rights and freedoms guaranteed by the law of the Union are violated has the 
right to an effective remedy before a tribunal in compliance with the conditions laid down in this 
Article. 
 
Everyone is entitled to a fair and public hearing within a reasonable time by an independent and 
impartial tribunal previously established by law. Everyone shall have the possibility of being 
advised, defended and represented. 
 
Legal aid shall be made available to those who lack sufficient resources in so far as such aid is 
necessary to ensure effective access to justice. 
 
 
OPINION NO. 1 (2001) OF THE CONSULTATIVE COUNCIL OF EUROPEAN JUDGES (CCJE) 
FOR THE ATTENTION OF THE COMMITTEE OF MINISTERS OF COUNCIL OF EUROPE ON 

http://www.iaj-uim.org/universal-charter-of-the-judges/
http://www.europarl.europa.eu/charter/pdf/text_en.pdf
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE%282001%29OP1&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE%282001%29OP1&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
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STANDARDS CONCERNING THE INDEPENDENCE OF THE JUDICIARY AND THE 
IRREMOVABILITY OF JUDGES, Council of Europe, 2001 
 
The rationales of judicial independence 
 
10. Judicial independence is a prerequisite to the rule of law and a fundamental guarantee of a 
fair trial. Judges are ñcharged with the ultimate decision over life, freedoms, rights, duties and 
property of citizensò (recital to UN basic principles, echoed in Beijing declaration; and Articles 5 
and 6 of the European Convention on Human Rights). Their independence is not a prerogative or 
privilege in their own interests, but in the interests of the rule of law and of those seeking and 
expecting justice. 
 
 
OPINION NO. 2 (2001) OF THE CONSULTATIVE COUNCIL OF EUROPEAN JUDGES (CCJE) 
FOR THE ATTENTION OF THE COMMITTEE OF MINISTERS OF THE COUNCIL OF EUROPE 
ON THE FUNDING AND MANAGEMENT OF COURTS WITH REFERENCE TO THE 
EFFICIENCY OF THE JUDICIARY AND TO ARTICLE 6 OF EUROPEAN CONVENTION ON 
HUMAN RIGHTS, Council of Europe, 2001 
 
3. Moreover, there is an obvious link between, on the one hand, the funding and management of 
courts and, on the other, the principles of the European Convention on Human Rights: access to 
justice and the right to fair proceedings are not properly guaranteed if a case cannot be considered 
within a reasonable time by a court that has appropriate funds and resources at its disposal in 
order to perform efficiently. 
 
 
BANGALORE PRINCIPLE ON JUDICIAL CONDUCT, adopted by the Judicial Group on 
Strengthening Judicial Integrity, as revised at the Round Table Meeting of Chief Justices  
held at the Peace Palace, The Hague, November 25-26, 2002 
 
Value 1, Judicial independence is a pre-requisite to the rule of law and a fundamental guarantee 
of a fair trial. A judge shall therefore uphold and exemplify judicial independence in both its 
individual and institutional aspects. 
 
 
GUIDELINES OF THE COMMITTEE OF MINISTERS OF THE COUNCIL OF EUROPE ON 
HUMAN RIGHTS AND THE FIGHT AGAINST TERRORISM, Council of Europe, 804th meeting 
of the Ministersô Deputies, 2002 
 
Section IX Legal proceedings 
1. A person accused of terrorist activities has the right to a fair hearing, within a reasonable time, 
by an independent, impartial tribunal established by law. 
2. A person accused of terrorist activities benefits from the presumption of innocence. 
3. The imperatives of the fight against terrorism may nevertheless justify certain restrictions to the 
right of defence, in particular with regard to: 
(i) the arrangements for access to and contacts with counsel; 
(ii) the arrangements for access to the case-file; 
(iii) the use of anonymous testimony. 
4. Such restrictions to the right of defence must be strictly proportionate to their purpose, and 
compensatory measures to protect the interests of the accused must be taken so as to maintain 

https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE%282001%29OP1&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE%282001%29OP1&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE(2001)OP2&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE(2001)OP2&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE(2001)OP2&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE(2001)OP2&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE(2001)OP2&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
http://www.unodc.org/pdf/crime/corruption/judicial_group/Bangalore_principles.pdf
https://wcd.coe.int/ViewDoc.jsp?id=991179
https://wcd.coe.int/ViewDoc.jsp?id=991179
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the fairness of the proceedings and to ensure that procedural rights are not drained of their 
substance. 
 
 
INTEGRITY OF THE JUDICIAL SYSTEM, UN Commission on Human Rights, 2003, 
resolution 2003/39 
 
Convinced that the integrity of the judicial system is an essential prerequisite for the protection of 
human rights and for ensuring that there is no discrimination in the administration of justice, 
Stressing that the integrity of the judicial system should be observed at all times, 
 
1. Reiterates that every person is entitled, in full equality, to a fair and public hearing by an 
independent and impartial tribunal, in the determination of his/her rights and obligations and of 
any criminal charge against him/her; 
 
2. Also reiterates that everyone has the right to be tried by ordinary courts or tribunals using 
established legal procedures and that tribunals that do not use such duly established procedures 
of the legal process shall not be created to displace the jurisdiction belonging to the ordinary 
courts or judicial tribunals; 
 
3. Further reiterates that everyone shall be entitled to a fair and public hearing by a competent, 
independent and impartial tribunal established by law; 
 
4. Stresses the importance that everyone charged with a penal offence has the right to be 
presumed innocent until proved guilty according to law in a public trial at which he/she has had 
all the guarantees necessary for the defence; 
 
5. Urges States to guarantee that all persons brought to trial before courts or tribunals under their 
authority have the right to be tried in their presence and to defend themselves in person or through 
legal assistance of their own choosing; 
 
6. Underlines that any court trying a person charged with a criminal offence should be based on 
the principles of independence and impartiality; 
 
7. Calls upon States to ensure the principle of equality before the courts and before the law are 
respected within their judicial systems, inter alia by providing to those being tried the possibility to 
examine, or to have examined, the witnesses against them and to obtain the attendance and 
examination of witnesses on their behalf under the same conditions as witnesses against them; 
 
8. Reaffirms that every convicted person should have the right to have his/her conviction and 
sentence reviewed by a tribunal according to law. 
 
 
PRINCIPLES AND GUIDELINES ON THE RIGHT TO A FAIR TRIAL AND LEGAL 
ASSISTANCE IN AFRICA, African Commision on Human and Peoples Rights, 2003 
 
A. GENERAL PRINCIPLES APPLICABLE TO ALL LEGAL PROCEEDINGS 
 
1) Fair and Public Hearing 
 

http://www.refworld.org/docid/43f3136a0.html
http://www.achpr.org/instruments/principles-guidelines-right-fair-trial/
http://www.achpr.org/instruments/principles-guidelines-right-fair-trial/
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In the determination of any criminal charge against a person, or of a personôs rights and 
obligations, everyone shall be entitled to a fair and public hearing by a legally constituted 
competent, independent and impartial judicial body. 
 
2) Fair Hearing 
 
The essential elements of a fair hearing include: 
a) equality of arms between the parties to a proceedings, whether they be administrative, civil, 
criminal, or military; 
b) equality of all persons before any judicial body without any distinction whatsoever as regards 
race, colour, ethnic origin, sex, gender, age, religion, creed, language, political or other 
convictions, national or social origin, means, disability, birth, status or other circumstances; 
c) equality of access by women and men to judicial bodies and equality before the law in any legal 
proceedings; 
d) respect for the inherent dignity of the human persons, especially of women who participate in 
legal proceedings as complainants, witnesses, victims or accused; 
e) adequate opportunity to prepare a case, present arguments and evidence and to challenge or 
respond to opposing arguments or evidence; 
f) an entitlement to consult and be represented by a legal representative or other qualified persons 
chosen by the party at all stages of the proceedings; 
g) an entitlement to the assistance of an interpreter if he or she cannot understand or speak the 
language used in or by the judicial body; 
h) an entitlement to have a partyôs rights and obligations affected only by a decision based solely 
on evidence presented to the judicial body; 
i) an entitlement to a determination of their rights and obligations without undue delay and with 
adequate notice of and reasons for the decisions; and 
j) an entitlement to an appeal to a higher judicial body. 
 
Q. TRADITIONAL COURTS 
 
a) Traditional courts, where they exist, are required to respect international standards on the right 
to a fair trial. 
b) The following provisions shall apply, as a minimum, to all proceedings before traditional courts: 

(i) equality of persons without any distinction whatsoever as regards race, colour, sex, 
gender, religion, creed, language, political or other opinion, national or social origin, 
means, disability, birth, status or other circumstances; 
(ii) respect for the inherent dignity of human persons, including the right not to be subject 
to torture, or other cruel, inhuman or degrading punishment or treatment; 
(iii) respect for the right to liberty and security of every person, in particular the right of 
every 
individual not to be subject to arbitrary arrest or detention; 
(iv) respect for the equality of women and men in all proceedings; 
(v) respect for the inherent dignity of women, and their right not to be subjected to cruel, 
inhuman or degrading treatment or punishment; 
(vi) adequate opportunity to prepare a case, present arguments and evidence and to 
challenge or respond to opposing arguments or evidence; 
(vii) an entitlement to the assistance of an interpreter if he or she cannot understand or 
speak the language used in or by the traditional court; 
(viii) an entitlement to seek the assistance of and be represented by a representative of 
the partyôs choosing in all proceedings before the traditional court; 



45 
 

(ix) an entitlement to have a partyôs rights and obligations affected only by a decision 
based solely on evidence presented to the traditional court; 
(x) an entitlement to a determination of their rights and obligations without undue delay 
and with adequate notice of and reasons for the decisions; 
(xi) an entitlement to an appeal to a higher traditional court, administrative authority or a 
judicial tribunal; 
(xii) all hearings before traditional courts shall be held in public and its decisions shall be 
rendered in public, except where the interests of children require or where the proceedings 
concern matrimonial disputes or the guardianship of children; 

 
R. NON-DEGORABILITY CLAUSE 
 
No circumstances whatsoever, whether a threat of war, a state of international or internal armed 
conflict, internal political instability or any other public emergency, may be invoked to justify 
derogations from the right to a fair trial. 
 
 
OPINION NO. 4 OF THE CONSULTATIVE COUNCIL OF EUROPEAN JUDGES (CCJE) TO 
THE ATTENTION OF THE COMMITTEE OF MINISTERS OF THE COUNCIL OF EUROPE ON 
APPROPRIATE INITIAL AND IN-SERVICE TRAINING FOR JUDGES AT NATIONAL AND 
EUROPEAN LEVELS, Council of Europe, 2003 
 
1. At a time when we are witnessing an increasing attention being paid to the role and significance 
of the judiciary, which is seen as the ultimate guarantor of the democratic functioning of institutions 
at national, European and international levels, the question of the training of prospective judges 
before they take up their posts and of in-service training is of particular importance. 
 
 
GLOBAL BEST PRACTICES: JUDICIAL INTEGRITY STANDARDS AND CONSENSUS 
PRINCIPLES, IFES, 2004 
 
a. General Comments on the Right to a Fair Trial  
i. Civil, Commercial, Administrative and Criminal Matters 
Treaty provisions affirming the right to a fair trial explicitly refer to proceedings related to the 
disputes related to civil, commercial and administrative rights as well as the determination of 
criminal charges. More specifically, the right to a fair trial has been understood as applicable to 
all court proceedings, regardless of their nature. 
 
iii. Right to an Effective Remedy 
Human rights tribunal are increasingly looking beyond the basic requirements of the right to a fair 
trial and ruling that violations of core obligations under the right to a fair trial may also constitute 
violations of the right to an effective remedy (article 13 of the ECHR) or of the right to judicial 
guarantees (article 25 of the IACHR) or even of the obligations of the State to guarantee judicial 
independence (article 26 of the ACHPR). These new obligations provide broader grounds for the 
defense of judicial independence as they are no longer dependant on the fairness of the 
proceedings but rather provide broader institutional requirements on the State. 
The judiciary has a great responsibility in ensuring the creation and permanence of a mechanism 
enabling ñcitizens whose human rights are violated é are assured justice and redress.ò Not only 
the judiciary but also lawyers can play an important role in furthering the ñlevel of justice for 
aggrieved citizens who seek redress for the violation of their human rights.ò Ultimately, it falls to 

https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE(2003)OP4&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE(2003)OP4&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE(2003)OP4&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE(2003)OP4&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
http://www.ifes.org/publication/e34efa3403c4f206c11404a6fbc37cd0/WhitePaper_1_FINAL.pdf
http://www.ifes.org/publication/e34efa3403c4f206c11404a6fbc37cd0/WhitePaper_1_FINAL.pdf
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the State to ensure that the independence and impartiality is guaranteed and protected 
domestically as well as to respect such independence and impartiality. 
 
The European Court has also been extending its jurisprudence on the length of proceedings by 
adding to the violation under article 6(1) of the ECHR a violation under article 13 of the ECHR 
which recognizes the duty of member States to provide, under domestic law, effective remedies 
for violations of human rights by the State. In Horvat v. Croatia, the European Court found that 
the civil proceedings for repayment of loans had not been concluded within a reasonable time in 
violation of article 6(1). It went on to find a violation of article 13 ñin so far as the applicant has no 
domestic remedy whereby she could enforce her right to a óhearing within a reasonable timeô in 
either of her cases as guaranteed by Article 6(1).ò 
 
Holding that the lack of effective recourse against the violation of rights guaranteed by the IACHR 
violates the right to judicial protection of article 25, the Inter-American Court noted, in Ivcher 
Bronstein v. Peru, that resources are illusory when they are ineffective in practice and such is the 
case when the judiciary lacks the necessary independence to take an impartial decision.39 This 
ruling was further clarified in the Constitutional Court Case in which the IACHR held that the 
requirement of a ñsimple and prompt recourseò mandates not only that the recourse exist in 
practice, but also that it be available in practice. 
 
The Inter-American Court has also held that domestic legislation may violate the right to an 
effective remedy by preventing victims from access to such remedy. Indeed, in the Barrios Altos 
Case, the Inter-American Court struck down Peruvian amnesty laws as contrary to the right to an 
effective remedy for violations of the rights and freedoms guaranteed by article 25 of the IACHR. 
In a similar spirit, the African Commission has held that ousting the jurisdiction of ordinary courts 
violated the obligation of the States to guarantee the independence of the judiciary and to protect 
the courts which are the national institutions protecting the rights guaranteed by the African 
Charter. 
 
 
INTERNATIONAL CONVENTION FOR THE PROTECTION OF ALL PERSONS FROM 
ENFORCED DISAPPEARANCE, UN General Assembly, 2006 
 
Art. 11 1. The State Party in the territory under whose jurisdiction a person alleged to have 
committed an offence of enforced disappearance is found shall, if it does not extradite that person 
or surrender him or her to another State in accordance with its international obligations or 
surrender him or her to an international criminal tribunal whose jurisdiction it has recognized, 
submit the case to its competent authorities for the purpose of prosecution. 
 
2. These authorities shall take their decision in the same manner as in the case of any ordinary 
offence of a serious nature under the law of that State Party. In the cases referred to in article 9, 
paragraph 2, the standards of evidence required for prosecution and conviction shall in no way 
be less stringent than those which apply in the cases referred to in article 9, paragraph 1. 
 
3. Any person against whom proceedings are brought in connection with an offence of enforced 
disappearance shall be guaranteed fair treatment at all stages of the proceedings. Any person 
tried for an offence of enforced disappearance shall benefit from a fair trial before a competent, 
independent and impartial court or tribunal established by law. 
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GENERAL COMMENT NO. 32, ARTICLE 14, RIGHT TO EQUALITY BEFORE COURTS AND 
TRIBUNALS AND TO A FAIR TRIAL, UN Human Rights Committee, 2007 
 
I. General remarks 
The right to equality before the courts and tribunals and to a fair trial is a key element of human 
rights protection and serves as a procedural means to safeguard the rule of law 
 
III. Fair and public hearing by a competent, independent and impartial tribunal 
The notion of a ñtribunalò in article 14, paragraph 1 designates a body, regardless of its 
denomination, that is established by law, is independent of the executive and legislative branches 
of government or enjoys in specific cases judicial independence in deciding legal matters in 
proceedings that are judicial in nature. Article 14, paragraph 1, second sentence, guarantees 
access to such tribunals to all who have criminal charges brought against them. This right cannot 
be limited, and any criminal conviction by a body not constituting a tribunal is incompatible with 
this provision. Similarly, whenever rights and obligations in a suit at law are determined, this must 
be done at least at one stage of the proceedings by a tribunal within the meaning of this sentence. 
The failure of a State party to establish a competent tribunal to determine such rights and 
obligations or to allow access to such a tribunal in specific cases would amount to a violation of 
article 14 if such limitations are not based on domestic legislation, are not necessary to pursue 
legitimate aims such as the proper administration of justice, or are based on exceptions from 
jurisdiction deriving from international law such, for example, as immunities, or if the access left 
to an individual would be limited to an extent that would undermine the very essence of the right. 
 
 
CONVENTION FOR THE PROTECTION OF HUMAN RIGHTS AND FUNDAMENTAL 
FREEDOMS, Council of Europe, 2010 
 
Article 6 -  Right to a fair trial 
1 In the determination of his civil rights and obligations or of any criminal charge against him, 
everyone is entitled to a fair and public hearing within a reasonable time by an independent and 
impartial tribunal established by law. Judgment shall be pronounced publicly but the press and 
public may be excluded from all or part of the trial in the interests of morals, public order or national 
security in a democratic society, where the interests of juveniles or the protection of the private 
life of the parties so require, or to the extent strictly necessary in the opinion of the court in special 
circumstances where publicity would prejudice the interests of justice. 
 
2 Everyone charged with a criminal offence shall be presumed innocent until proved guilty 
according to law. 
3 Everyone charged with a criminal offence has the following minimum rights: 
to be informed promptly, in a language which he understands and in detail, of the nature and 
cause of the accusation against him; 
-   to have adequate time and facilities for the preparation of his defence; 
-  to defend himself in person or through legal assistance of his own choosing or, if he has not 
sufficient means to pay for legal assistance, to be given it free when the interests of justice so 
require; 
-  to examine or have examined witnesses against him and to obtain the attendance and 
examination of witnesses on his behalf under the same conditions as witnesses against him; 
-  to have the free assistance of an interpreter if he cannot understand or speak the language 
used in court. 
 
 

http://www.refworld.org/docid/478b2b2f2.html
http://www.refworld.org/docid/478b2b2f2.html
http://conventions.coe.int/treaty/en/treaties/html/005.htm
http://conventions.coe.int/treaty/en/treaties/html/005.htm
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RECOMMENDATION CM/Rec(2010)12 OF THE COMMITTEE OF MINISTERS TO MEMBER 
STATES ON JUDGES: INDEPENDENCE, EFFICIENCY AND RESPONSIBILITIES, Council of 
Europe, 2010 
 
Chapter I ï General aspects 
3. The purpose of independence, as laid down in Article 6 of the Convention, is to guarantee every 
person the fundamental right to have their case decided in a fair trial, on legal grounds only and 
without any improper influence. 
 
 
OPINION NO. 15 (2012) OF THE CONSULTATIVE COUNCIL OF EUROPEAN JUDGES (CCJE) 
ON THE SPECIALISATION OF JUDGES, Council of Europe, 2012  
 
33. It is always vital to ensure that the principles of a fair trial are respected, namely impartiality 
of the tribunal as a whole and the judgeôs freedom to assess evidence. It is also vital that where 
the system of an assessor or expert who sits as part of the judicial tribunal exists, the parties 
retain the ability to respond to advice given to the legally trained judge by this assessor or expert. 
Otherwise an expert view could be included in a judgment without the parties having had the 
opportunity to test or challenge it. The CCJE would regard as preferable a system where the judge 
appoints an expert or the parties can themselves call experts as witnesses whose findings and 
conclusions can be challenged and debated between the parties before the judge. 
 
 
VILAMOURA MANIFEST, JUSTICE IN FRONT OF ECONOMIC CRISIS, MEDEL, 2012 
 
8. Finally, the efficiency of justice could not be linked to the widespread market model. The 
generally accepted managerial tools focused on performance, productivity and efficiency 
requirements should not neutralize the basic principles of a fair trial. 
 
 
OPINION NO. 16 (2013) OF THE CONSULTATIVE COUNCIL OF EUROPEAN JUDGES (CCJE) 
ON THE RELATIONS BETWEEN JUDGES AND LAWYERS, Council of Europe, 2013 
 
The CCJE reaffirms that ñthe sharing of common legal principles and ethical values by all the 
professionals involved in the legal process is essential for the proper administration of justiceò, 
and sets out the following recommendations: 
 
V. Recommendation 
I. The CCJE recommends that states establish appropriate procedural provisions, which must 
define the activities of judges and lawyers and empower judges to implement effectively the 
principles of a fair trial and to prevent illegitimate delaying tactics of the parties. It also 
recommends that judges, lawyers and court users be consulted in the drafting of these provisions 
and that these procedural frameworks be regularly evaluated. 
 
 
HIGH QUALITY JUSTICE FOR ALL MEMBER STATES OF THE COUNCIL OF EUROPE, The 
European Commission for the Efficiency of Justice, CEPEJ STUDIES No. 22, 2015 
 

https://wcd.coe.int/ViewDoc.jsp?id=1707137
https://wcd.coe.int/ViewDoc.jsp?id=1707137
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE(2012)4&Language=lanEnglish&Ver=original&BackColorInternet=DBDCF2&BackColorIntranet=FDC864&BackColorLogged=FDC864
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE(2012)4&Language=lanEnglish&Ver=original&BackColorInternet=DBDCF2&BackColorIntranet=FDC864&BackColorLogged=FDC864
http://www.medelnet.eu/index.php?option=com_content&view=article&id=136%3Ala-justice-face-a-la-crise&catid=60%3Afeatured-news&Itemid=68&lang=en
http://medel.bugiweb.com/usr/CEPEJ%201.pdf
http://medel.bugiweb.com/usr/CEPEJ%201.pdf
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE(2013)4&Language=lanEnglish&Ver=original&BackColorInternet=DBDCF2&BackColorIntranet=FDC864&BackColorLogged=FDC864
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE(2013)4&Language=lanEnglish&Ver=original&BackColorInternet=DBDCF2&BackColorIntranet=FDC864&BackColorLogged=FDC864
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It is quite a positive trend in some countries on establishment of control and analysis of the 

length of proceedings. At the same time, the Commission notes that not all States keep records 

of the duration of cases carried out by the courts that makes its work difficult. 

 

As main guidelines and principles SATURN establishes the following: 

- Transparency and foreseeability, which imply that all participants in the proceedings must be 

involved in the time management of judicial proceedings; that the latter must be notified about 

any action prone to increase the times of proceedings; that the duration of proceedings must be 

foreseeable as far as possible; that statistics related to the proceedings duration per types of 

cases must be available to any person. 

- Optimum length of judicial proceedings, which means that the time it takes to consider a case, 

must correspond to the complexity of the latter. Put differently, cases must be dealt with within a 

reasonable time, being not too long and not too short. The SATURN Centre believes that although 

this principle does not provide to the participants in the proceedings a direct determination of the 

trials times, it nevertheless ensures that the timeframes are fixed in an objective manner, 

correspond to the standard terms for each category of cases and do not depart in a significant 

way from the timing of similar cases. The purpose it is intended for is to keep all parties satisfied 

about the trial duration. 

- The planning of the duration of court proceedings and data collection is carried out depending 

on the type of proceedings. Those principles also imply the participation of all interested parties 

to the proceedings and the establishment of a system of data collection with regard to the length 

of proceedings and a monitoring mechanism thereof. 

- Flexibility in the time management of the judicial process as a principle implies that the trials 

times must be adapted to the specific features of the case being heard and the needs of the 

participants in the proceedings. As a consequence, the Commission advises not to resort to strict 

deadlines under laws and other regulations, and in the countries where they are still existing, to 

constantly adapt them to the specific peculiarities of the case. 

- Loyal collaboration of all stakeholders of the proceedings is the principle allowing the 

achievement of optimal and foreseeable times of proceedings. In other words, this principle 

implies that both at the legislation level and at the level of the participants in specific proceedings, 

all measures required for timely case consideration are taken. Therefore, all parties (the 

government, the judicial bodies, judges and participants in the proceedings) should participate in 

the process of 

reduction of times of proceedings. In order to achieve this purpose, the SATURN Centre suggests 

to develop a negotiated system of framework agreements on proceedings times involving both 

judges and lawyers. 

 

The SATURN Centre has developed a number of advices in relation to judges themselves. In this 

respect, judges should be granted sufficient authority for active case management in order to 

ensure fair trials within reasonable timeframes. In particular, this means that judges should be 

entitled to set specific terms for the performance of certain procedural actions in each individual 

case. Here it is also advisable to create special programmes allowing judges to draw up 

judgements according to specific schemes in order to save time. Another piece of advice is the 

introduction of a ñTiming Agreementò with the parties and lawyers, which would allow interested 
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parties to participate in the time management of proceedings. In this process, judges are also 

advised to ensure the co-operation and monitoring of other people involved: experts, witnesses, 

etc. The SATURN Centre also advises to punish attempts to interfere with the proceedings, i.e. 

the abuses of the judicial process. The sanctions are determined in relation to specific citizens 

(both parties in the proceedings and their representatives (lawyers)). As a deterrent, the SATURN 

Centre also suggests notifying the Bar Association of any transgression committed by a lawyer. 

And finally, the reasoning founding judgements should be concise, in order to save time. 

 
 
THE WARSAW DECLARATION ON THE FUTURE OF JUSTICE IN EUROPE, The General 
assembly of European Network of Councils for the Judiciary (ENCJ), 2016 
 
The ENCJ recognises that the administration of Europeôs justice systems in the 21st century will 
change radically as a result of the use of information and communication technology. It looks 
forward to the use of online dispute resolution and other technologies to deliver justice more 
effectively and quickly and at lower cost to all European citizens. It will still be essential for the 
ENCJ and its members and observers to maintain and strengthen the independence and 
accountability of judiciary for the benefit of European citizens in order to ensure that they have 
effective access to justice.  
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I. 5. CONDITIONS OF THE INDEPENDENCE OF JUSTICE 

 
RESOLUTION ON JUDICIAL ETHICS, European Court of Human Rights, Adopted by the 
Plenary Court on 23 June 2008 
 
4. Judicial independence shall be guaranteed in respect of judicial activities and in particular in 
respect of recruitment, nomination until the age of retirement, promotions, irremovability, training, 
judicial immunity, discipline, remuneration and financing of the judiciary. 
 
 
THE WARSAW DECLARATION ON THE FUTURE OF JUSTICE IN EUROPE, The General 
assembly of European Network of Councils for the Judiciary (ENCJ), 2016 
 
5. The ENCJ urges the executive and the Turkish Council for the Judiciary to pay full regard to 
the principles that judges are irremovable, and that judges should not be transferred or demoted, 
except in circumstances prescribed by law after transparent proceedings conducted by an 
independent body whose decisions are subject to challenge or review. 
 
6. In relation to the developing situation in Poland, the ENCJ emphasises the importance of the 
executive respecting the independence of the judiciary, and only undertaking reforms to the 
justice system after meaningful consultation with the Council for the Judiciary and the judges 
themselves. 
 
 
PARIS DECLARATION ON RESILIENT JUSTICE, ENCJ, 2017 
 
4. The 2016/2017 ENCJ survey among judges shows that, on average, judges rated their own 
independence as being 8.9 out of 10 and the independence of judges generally in their own 
country as being 8.3. The survey also revealed a number of other important issues. These 
included: a perception by judges across Europe that judges have been appointed and/or 
promoted on grounds other than on capacity and experience; a perception that judicial 
independence is not adequately respected by other state institutions; a perception that judges are 
under pressure from a media which similarly does not respect their independence; and, finally, a 
perception on the part of substantial number of judges that their Council lacks appropriate 
mechanisms and procedures to defend judicial independence effectively.  
  

http://www.echr.coe.int/Documents/Resolution_Judicial_Ethics_ENG.pdf
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I. 6. THE PRINCIPLE OF NATURAL JUDGE 

 
BASIC PRINCIPLES ON THE INDEPENDENCE OF THE JUDICIARY, Adopted by the 7th UN 
Congress on the Prevention of Crime and the Treatment of Offenders, 1985 
 
Art. 14 Conditions of service and tenure, The assignment of cases to judges within the court to 
which they belong is an internal matter of judicial administration. 
 
 
PALERMO DECLARATION, ELEMENTS OF A EUROPEAN STATUTE OF  MAGISTRACY, 
MEDEL, 1993 
 
Art. 4.1 The distribution of cases among chambers and among magistrates respects the principle 
of the natural judge by having recourse to impersonal and predetermined systems of attribution. 
 
 
BEIJING STATEMENT OF PRINCIPLES OF THE INDEPENDENCE OF THE JUDICIARY IN 
THE LAWASIA REGION, as amended in Manila at 7th Biennial Conferences of Chief 
Justices of Asia and the Pacific, 1997 
 
3. Independence of the Judiciary requires that; 
a) The judiciary shall decide matters before it in accordance with its impartial assessment of the 
facts and its understanding of the law without improper influences, direct or indirect, from any 
source; and 
b) The judiciary has jurisdiction, directly or by way of review, over all issues of a justiciable nature. 
 
 
FIRST STUDY COMMISSION - JUDICIAL ADMINISTRATION AND STATUS OF JUDICIARY, 
VARIOUS SPECIAL MEASURES IMPLEMENTED IN DIFFERENT COUNTRIES TO MANAGE 
THE INCREASING NUMBER OF CASES COMING BEFORE THE COURTS, International 
Association of Judges (IAJ), 1998 
 
It is considered as vital in every jurisdiction to progress the management of the case load and to 
deploy the available resource to improve the service for the public - important facets of the 
problem is excessive time taken by the parties in preparing the case and by the courts in 
processing the case; 
 
Solutions - better case management of individual cases and of standard case flow management 
by: 
 
- limiting oral and written submissions 
- imposing a reasonable timetable, when proceedings are issued, for the steps taken up to the 
case being ready for decision 
- limiting as far as reasonable the requirement for a full and comprehensive reasoned judgement 
by the trial court of first instance. Several countries adopt different ways of managing this, in the 
interest of expeditious justice for the parties, in ways considered not to undermine the rights of 
litigants. 
- entry of decision by summary process, subject to the parties retaining the right afterwards to 
require a reasoned detailed decision. 
- summary decision subject to the right of the parties to a reasoned detailed decision upon an 
appeal from the summary decision 

http://www.ohchr.org/EN/ProfessionalInterest/Pages/IndependenceJudiciary.aspx
http://www.medelnet.eu/images/stories/docs/Palermo.pdf
https://drive.google.com/file/d/0B9IcntdtvWj2cVV2TG8ySVhrcE0/view?usp=sharing
https://drive.google.com/file/d/0B9IcntdtvWj2cVV2TG8ySVhrcE0/view?usp=sharing
http://www.iaj-uim.org/iuw/wp-content/uploads/2013/01/I-SC-1998-conclusions-E.pdf
http://www.iaj-uim.org/iuw/wp-content/uploads/2013/01/I-SC-1998-conclusions-E.pdf
http://www.iaj-uim.org/iuw/wp-content/uploads/2013/01/I-SC-1998-conclusions-E.pdf
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- ex tempore oral decision which may be accepted by the parties and become enforceable; where 
such a decision is not accepted (and it is accepted in countries where it is available in 75% or 
80% of cases) it must be provided in detail in writing 
 
- "case appraisal" practice - consists of an impartial assessment and indication of the likely result 
by a lawyer, a result which the parties may accept and which, if accepted, becomes enforceable; 
if this appraisal is not accepted and the judicial decision given afterwards is the same, the party 
who did not accept the appraisal can be ordered to bear the costs of the procedure; 
 
- introduction of the practice of dealing with cases on a "first come first served" (or "first in first 
out") basis (Conclusions) 
 
 
COMMONWEALTH (LATIMER HOUSE) PRINCIPLES ON THE THREE BRANCHES OF 
GOVERNMENT with Annex (Parliamentary Supremacy, Judicial Independence), The 
Commonwealth, 2003   
 
VII) Accountability Mechanisms 
 
(c) Judicial review 
 
Best democratic principles require that the actions of governments are open to scrutiny by the 
courts, to ensure that decisions taken comply with the Constitution, with relevant statutes and 
other law, including the law relating to the principles of natural justice. 
 
 
RECOMMENDATION CM/Rec(2010)12 OF THE COMMITTEE OF MINISTERS TO MEMBER 
STATES ON JUDGES: INDEPENDENCE, EFFICIENCY AND RESPONSIBILITIES, Council of 
Europe, 2010 
 
Chapter III ï Internal independence 
 
24. The allocation of cases within a court should follow objective pre-established criteria in order 
to safeguard the right to an independent and impartial judge. It should not be influenced by the 
wishes of a party to the case or anyone otherwise interested in the outcome of the case.  

http://www.cpahq.org/cpahq/cpadocs/Latimer%20House%20Principles.pdf
http://www.cpahq.org/cpahq/cpadocs/Latimer%20House%20Principles.pdf
https://wcd.coe.int/ViewDoc.jsp?id=1707137
https://wcd.coe.int/ViewDoc.jsp?id=1707137
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I. 7. SPECIAL COURTS 

 
BEIJING STATEMENT OF PRINCIPLES OF THE INDEPENDENCE OF THE JUDICIARY IN 
THE LAWASIA REGION, as amended in Manila at 7th Biennial Conferences of Chief 
Justices of Asia and the Pacific, 1997 
 
43. Some derogations from independence of the judiciary may be permitted in times of grave 
public emergency which threaten the life of the society but only for the period of time strictly 
required by the exigencies of the situation and under conditions prescribed by law, only to the 
extent strictly consistent with internationally recognised minimum standards and subject to review 
by the courts. In such times of emergency, the State shall endeavour to provide that civilians 
charged with criminal offences of any kind shall be tried by ordinary civilian courts and detention 
of person administratively without charge shall be subject to review by courts of other independent 
authority by way of habeus corpus or similar procedures. 
 
44. The jurisdiction of military tribunals must be confined to military offences. There must always 
be a right of appeal from such tribunals to a legally qualified appellate court of tribunals to a legally 
qualified appellate court or tribunal or other remedy by way of an application for annulment.  

https://drive.google.com/file/d/0B9IcntdtvWj2cVV2TG8ySVhrcE0/view?usp=sharing
https://drive.google.com/file/d/0B9IcntdtvWj2cVV2TG8ySVhrcE0/view?usp=sharing
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I.7.1. MILITARY JUSTICE 

 
MONTREAL DECLARATION, UNIVERSAL DECLARATION ON THE INDEPENDENCE OF 
JUSTICE, International Association of Judicial Independence and World Peace (JIWP), 
1983 
 
Art. 2.06 e) The jurisdiction of military tribunals shall be confined to military offences committed 
by military personnel. There shall always be right of appeal from such tribunals to a legally 
qualified appellate court. No power shall be exercised so as to interfere with judicial process. 
 
 
DRAFT UNIVERSAL DECLARATION ON THE INDEPENDENCE OF JUSTICE (ñSinghvi 
Declarationò), ECOSOC, 1985 
 
Independence 
5. (f) The jurisdiction of military tribunals shall be confined to military offences. There shall 

always be a right of appeal from such tribunals to a legally qualified appellate court or 
tribunal or a remedy by way of an application for annulment. 

 
 
PRINCIPLES AND GUIDELINES ON THE RIGHT TO A FAIR TRIAL AND LEGAL 
ASSISTANCE IN AFRICA, African Commision on Human and Peoples Rights, 2003 
 
A. GENERAL PRINCIPLES APPLICABLE TO ALL LEGAL PROCEEDINGS 
 
4). Independent tribunal 
 
e) Military or other special tribunals that do not use the duly established procedure of the legal 
process shall not be created to displace the jurisdiction belonging to the ordinary judicial bodies. 
 
L. RIGHT OF CIVILIANS NOT TO BE TRIED BY MILITARY COURTS. 
 
a) The only purpose of Military Courts shall be to determine offences of a purely military nature 
committed by military personnel. 
b) While exercising this function, Military Courts are required to respect fair trial standards 
enunciated in the African Charter and in these guidelines. 
c) Military courts should not in any circumstances whatsoever have jurisdiction over civilians. 
Similarly, Special Tribunals should not try offences which fall within the jurisdiction of regular 
courts. 
 
 
INTEGRITY OF THE JUDICIAL SYSTEM, UN Commission on Human Rights, 2003, 
resolution 2003/39 
 
9. Calls upon States that have military courts for trying criminal offenders to ensure that such 
courts are an integral part of the general judicial system and use the duly established legal 
proceedings; 
 
 
DRAFT PRINCIPLES GOVERNING THE ADMINISTRATION OF JUSTICE THROUGH 
MILITARY TRIBUNALS,  U.N. Doc. E/CN.4/2006/58 at 4, ECOSOC, 2006 

https://drive.google.com/file/d/0B9IcntdtvWj2Tmk5SWtZS3k0MFU/view?usp=sharing
https://drive.google.com/file/d/0B9IcntdtvWj2Tmk5SWtZS3k0MFU/view?usp=sharing
http://www.cristidanilet.ro/docs/Shingvi%20Declaration.pdf
http://www.cristidanilet.ro/docs/Shingvi%20Declaration.pdf
http://www.achpr.org/instruments/principles-guidelines-right-fair-trial/
http://www.achpr.org/instruments/principles-guidelines-right-fair-trial/
http://www.refworld.org/docid/43f3136a0.html
http://www.refworld.org/docid/43f3136a0.html
https://drive.google.com/file/d/0B9IcntdtvWj2VE1GSUVFaENuWWs/view?usp=sharing
https://drive.google.com/file/d/0B9IcntdtvWj2VE1GSUVFaENuWWs/view?usp=sharing
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Principle No. 1 
Establishment of military tribunals by the constitution or the law 
Military tribunals, when they exist, may be established only by the constitution or the law, 
respecting the principle of the separation of powers. They must be an integral part of the general 
judicial system. 
 
Principle No. 2 
Respect for the standards of international law 
Military tribunals must in all circumstances apply standards and procedures internationally 
recognized as guarantees of a fair trial, including the rules of international humanitarian law. 
 
Principle No. 3 
Application of martial law 
In times of crisis, recourse to martial law or special regimes should not compromise the 
guarantees of a fair trial. Any derogations ñstrictly required by the exigencies of the situationò 
should be consistent with the principles of the proper administration of justice. In particular, 
military tribunals should not be substituted for ordinary courts, in derogation from ordinary law. 
 
Principle No. 4 
Application of humanitarian law 
In time of armed conflict, the principles of humanitarian law, and in particular the provisions of the 
Geneva Convention relative to the Treatment of Prisoners of War, are fully applicable to military 
courts. 
 
Principle No. 5 
Jurisdiction of military courts to try civilians 
Military courts should, in principle, have no jurisdiction to try civilians. In all circumstances, the 
State shall ensure that civilians accused of a criminal offence of any nature are tried by civilian 
courts. 
 
Principle No. 6 
Conscientious objection to military service 
Conscientious objector status should be determined under the supervision of an independent and 
impartial civil court, providing all the guarantees of a fair trial, irrespective of the stage of military 
life at which it is invoked. 
 
Principle No. 7 
Jurisdiction of military tribunals to try minors under the age of 18 
Strict respect for the guarantees provided in the Convention on the Rights of the Child and the 
United Nations Standard Minimum Rules for the Administration of Juvenile Justice (Beijing Rules) 
should govern the prosecution and punishment of minors, who fall within the category of 
vulnerable persons. In no case, therefore, should minors be placed under the jurisdiction of 
military courts. 
 
Principle No. 8 
Functional authority of military courts 
The jurisdiction of military courts should be limited to offences of a strictly military nature 
committed by military personnel. Military courts may try persons treated as military personnel for 
infractions strictly related to their military status. 
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Principle No. 9 
Trial of persons accused of serious human rights violations 
In all circumstances, the jurisdiction of military courts should be set aside in favour of the 
jurisdiction of the ordinary courts to conduct inquiries into serious human rights violations such as 
extrajudicial executions, enforced disappearances and torture, and to prosecute and try persons 
accused of such crimes. 
 
Principle No. 10 
Limitations on military secrecy 
The rules that make it possible to invoke the secrecy of military information should not be diverted 
from their original purpose in order to obstruct the course of justice or to violate human rights. 
Military secrecy may be invoked, under the supervision of independent monitoring bodies, when 
it is strictly necessary to protect information concerning national defence. Military secrecy may 
not be invoked: 
(a) Where measures involving deprivation of liberty are concerned, which should not, under any 
circumstances, be kept secret, whether this involves the identity or the whereabouts of persons 
deprived of their liberty; 
(b) In order to obstruct the initiation or conduct of inquiries, proceedings or trials, whether they are 
of a criminal or a disciplinary nature, or to ignore them; 
(c) To deny judges and authorities delegated by law to exercise judicial activities access to 
documents and areas classified or restricted for reasons of national security; 
(d) To obstruct the publication of court sentences; 
(e) To obstruct the effective exercise of habeas corpus and other similar judicial remedies. 
 
Principle No. 11 
Military prison regime 
Military prisons must comply with international standards, including the Standard Minimum Rules 
for the Treatment of Prisoners, the Basic Principles for the Treatment of Prisoners, and the Body 
of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment, and 
must be accessible to domestic and international inspection bodies. 
 
Principle No. 12 
Guarantee of habeas corpus 
In all circumstances, anyone who is deprived of his or her liberty shall be entitled to take 
proceedings, such as habeas corpus proceedings, before a court, in order that that court may 
decide without delay on the lawfulness of his or her detention and order his or her release if the 
detention is not lawful. The right to petition for a writ of habeas corpus or other remedy should be 
considered as a personal right, the guarantee of which should, in all circumstances, fall within the 
exclusive jurisdiction of the ordinary courts. In all circumstances, the judge must be able to have 
access to any place where the detainee may be held. 
 
Principle No. 13 
Right to a competent, independent and impartial tribunal 
The organization and operation of military courts should fully ensure the right of everyone to a 
competent, independent and impartial tribunal at every stage of legal proceedings from initial 
investigation to trial. The persons selected to perform the functions of judges in military courts 
must display integrity and competence and show proof of the necessary legal training and 
qualifications. Military judges should have a status guaranteeing their independence and 
impartiality, in particular vis-̈-vis the military hierarchy. In no circumstances should military courts 
be allowed to resort to procedures involving anonymous or ñfacelessò judges and prosecutors. 
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Principle No. 14 
Public nature of hearings 
As in matters of ordinary law, public hearings must be the rule, and the holding of sessions in 
camera should be altogether exceptional and be authorized by a specific, well-grounded decision 
the legality of which is subject to review. 
 
Principle No. 15 
Guarantee of the rights of the defence and the right to a just and fair trial 
The exercise of the rights of the defence must be fully guaranteed in military courts under all 
circumstances. All judicial proceedings in military courts must offer the following guarantees: 
(a) Everyone charged with a criminal offence shall be presumed innocent until proved guilty 
according to law; 
(b) Every accused person must be informed promptly of the details of the offence with which he 
or she is charged and, before and during the trial, must be guaranteed all the rights and facilities 
necessary for his or her defence; 
(c) No one shall be punished for an offence except on the basis of individual criminal responsibility; 
(d) Everyone charged with a criminal offence shall have the right to be tried without undue delay 
and in his or her presence; 
(e) Everyone charged with a criminal offence shall have the right to defend himself or herself in 
person or through legal assistance of his or her own choosing; to be informed, if he or she does 
not have legal assistance, of this right; and to have legal assistance assigned to him or her, in 
any case where the interests of justice so require, and without payment by him or her in any such 
case if he or she does not have sufficient means to pay for it; 
(f) No one may be compelled to testify against himself or herself or to confess guilt; 
(g) Everyone charged with a criminal offence shall have the right to examine, or have examined, 
the witnesses against him or her and to obtain the attendance and examination of witnesses on 
his or her behalf under the same conditions as witnesses against him or her; 
(h) No statement or item of evidence which is established to have been obtained through torture, 
cruel, inhuman or degrading treatment or other serious violations of human rights or by illicit 
means may be invoked as evidence in the proceedings; 
(i) No one may be convicted of a crime on the strength of anonymous testimony or secret 
evidence; 
(j) Everyone convicted of a crime shall have the right to have his or her conviction and sentence 
reviewed by a higher tribunal according to law; 
(k) Every person found guilty shall be informed, at the time of conviction, of his or her rights to 
judicial and other remedies and of the time limits for the exercise of those rights. 
 
Principle No. 16 
Access of victims to proceedings 
Without prejudice to the principles relating to the jurisdiction of military courts, such courts should 
not exclude the victims of crimes or their successors from judicial proceedings, including inquiries. 
The judicial proceedings of military courts should ensure that the rights of the victims of crimes - 
or their successors - are effectively respected, by guaranteeing that they: 
(a) Have the right to report criminal acts and bring an action in the military courts so that judicial 
proceedings can be initiated; 
(b) Have a broad right to intervene in judicial proceedings and are able to participate in such 
proceedings as a party to the case, e.g. a claimant for criminal indemnification, an amicus curiae 
or a party bringing a private action; 
(c) Have access to judicial remedies to challenge decisions and rulings by military courts against 
their rights and interests; 
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(d) Are protected against any ill-treatment and any act of intimidation or reprisal that might arise 
from the complaint or from their participation in the judicial proceedings. 
 
Principle No. 17 
Recourse procedures in the ordinary courts 
In all cases where military tribunals exist, their authority should be limited to ruling in first instance. 
Consequently, recourse procedures, particularly appeals, should be brought before the civil 
courts. In all situations, disputes concerning legality should be settled by the highest civil court. 
Conflicts of authority and jurisdiction between military tribunals and ordinary courts must be 
resolved by a higher judicial body, such as a supreme court or constitutional court, that forms part 
of the system of ordinary courts and is composed of independent, impartial and competent judges. 
 
Principle No. 18 
Due obedience and responsibility of the superior 
Without prejudice to the principles relating to the jurisdiction of military tribunals: 
(a) Due obedience may not be invoked to relieve a member of the military of the individual criminal 
responsibility that he or she incurs as a result of the commission of serious violations of human 
rights, such as extrajudicial executions, enforced disappearances and torture, war crimes or 
crimes against humanity; 
(b) The fact that a serious violation of human rights, such as an extrajudicial execution, an 
enforced disappearance, torture, a war crime or a crime against humanity has been committed 
by a subordinate does not relieve his or her superiors of criminal responsibility if they failed to 
exercise the powers vested in them to prevent or halt their commission, if they were in possession 
of information that enabled them to know that the crime was being or was about to be committed. 
 
Principle No. 19 
Non-imposition of the death penalty 
Codes of military justice should reflect the international trend towards the gradual abolition of the 
death penalty, in both peacetime and wartime. In no circumstances shall the death penalty be 
imposed or carried out: 
(a) For offences committed by persons aged under 18; 
(b) On pregnant women or mothers with young children; 
(c) On persons suffering from any mental or intellectual disabilities. 
 
Principle No. 20 
Review of codes of military justice 
Codes of military justice should be subject to periodic systematic review, conducted in an 
independent and transparent manner, so as to ensure that the authority of military tribunals 
corresponds to strict functional necessity, without encroaching on the jurisdiction that can and 
should belong to ordinary civil courts. 
 
 
GLOBAL BEST PRACTICES: JUDICIAL INTEGRITY STANDARDS AND CONSENSUS 
PRINCIPLES, IFES, 2004 
 
Chapter 4, e. Military, National Security and Other Special Courts 
Many cases before the European Court, the Inter-American Court and the African Commission 
raise the issue of whether special courts, including military and national security courts, meet the 
test of independence under the right to a fair trial. While the bulk of the cases described here 
address the issue of the independence of military and national security tribunals, the 

http://www.ifes.org/publication/e34efa3403c4f206c11404a6fbc37cd0/WhitePaper_1_FINAL.pdf
http://www.ifes.org/publication/e34efa3403c4f206c11404a6fbc37cd0/WhitePaper_1_FINAL.pdf
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independence of other special courts and tribunals has been challenged under human rights 
treaties, as evidenced by some of the case law of the African Commission. 
The European Court has repeatedly ruled that the use of military or national security courts to try 
civilians violated the principle of judicial independence. This continuous case law has been 
strengthened in recent years by series of cases against Turkey where the government has used 
national security courts to try civilians under anti-terrorism legislation. 
 
In Loayza Tamayo v. Peru, the Inter-American Court held that the use of special military courts to 
try civilians violated the principle of judicial independence. ñMilitary tribunals, composed of military 
personnel nominated by the Executive and subject to military discipline who are entrusted with a 
function which specifically belongs to the Judiciary, given jurisdiction to judge not only military 
personnel by also civilians, which render decisions, as in the present case without motivation, do 
not meet the standards of independence and impartiality required by article 8(1) as elements 
essential to the due process of law.ò 
 
In Castillo Petruzzi v. Peru, the Inter-American Court noted that the use of military courts to try 
civilians constitutes a transfer of jurisdiction from civilian courts to military courts, precluding the 
ñcompetent, independent and impartial tribunal previously established by law é from hearing 
these casesò. Additionally, military courts do not meet ñthe requirements implicit in the guarantees 
of independence and impartiality that article 8(1) é recognizes as essentials of due process of 
lawò, essentially because their composition and jurisdiction makes them subordinate to the 
executive. 
 
The African Commission has had to address the issue of the ousting of the jurisdiction of ordinary 
courts and its impact on judicial independence in the context of some cases against Nigeria. In 
Constitutional Rights Project v. Nigeria, the African Commission held that the transfer of 
jurisdiction from ordinary courts to Robbery and Firearms Tribunals mainly composed of members 
of the executive constituted a violation of the principle of judicial independence. In Civil Liberties 
Organization v. Nigeria, the African Commission came to the same conclusion regarding the 
disciplinary body of the Bar Association, which was mainly composed of members of the 
executive. Moreover, in Civil Liberties Organization v. Nigeria, the African Commission held that 
ñousting the jurisdiction of the courts in Nigeria to adjudicate the legality of any decree threatens 
the independence of the judiciary. 
 
 
GENERAL COMMENT NO. 32, ARTICLE 14, RIGHT TO EQUALITY BEFORE COURTS AND 
TRIBUNALS AND TO A FAIR TRIAL, UN Human Rights Committee, 2007 
 
III. Fair and public hearing by a competent, independent and impartial tribunal 
The provisions of article 14 apply to all courts and tribunals within the scope of that article whether 
ordinary or specialized, civilian or military. The Committee notes the existence, in many countries, 
of military or special courts which try civilians. While the Covenant does not prohibit the trial of 
civilians in military or special courts, it requires that such trials are in full conformity with the 
requirements of article 14 and that its guarantees cannot be limited or modified because of the 
military or special character of the court concerned. The Committee also notes that the trial of 
civilians in military or special courts may raise serious problems as far as the equitable, impartial 
and independent administration of justice is concerned. Therefore, it is important to take all 
necessary measures to ensure that such trials take place under conditions which genuinely afford 
the full guarantees stipulated in article 14. Trials of civilians by military or special courts should be 
exceptional, i.e. limited to cases where the State party can show that resorting to such trials is 
necessary and justified by objective and serious reasons, and where with regard to the specific 

http://www.refworld.org/docid/478b2b2f2.html
http://www.refworld.org/docid/478b2b2f2.html
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class of individuals and offences at issue the regular civilian courts are unable to undertake the 
trials.  
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I. 7.2. OTHER SPECIAL COURTS 

 
MINIMUM STANDARDS OF JUDICIAL INDEPENDENCE, International Bar Association 
(IBA), 1982 
 
B - Judges and the Legislature, 21 
A citizen shall have the right to be tried by the ordinary courts of law, and shall not be tried before 
ad hoc tribunals. 
 
 
DRAFT UNIVERSAL DECLARATION ON THE INDEPENDENCE OF JUSTICE (ñSinghvi 
Declarationò), ECOSOC, 1985 
 
Independence 
5. (b) No ad hoc tribunals shall be established to displace jurisdiction properly vested in the 

courts. 
 
 
PALERMO DECLARATION, ELEMENTS OF A EUROPEAN STATUTE OF  MAGISTRACY, 
MEDEL, 1993 
 
Art. 1.2 No exceptional jurisdiction may be instituted. 
 
 
BEIJING STATEMENT OF PRINCIPLES OF THE INDEPENDENCE OF THE JUDICIARY IN 
THE LAWASIA REGION, as amended in Manila at 7th Biennial Conferences of Chief 
Justices of Asia and the Pacific, 1997 
 
Art. 43 Emergency 
Some derogations from independence of the judiciary may be permitted in times of grave public 
emergency which threaten the life of the society but only for the period of time strictly required by 
the exigencies of the situation and under conditions prescribed by law, only to the extent strictly 
consistent with internationally recognised minimum standards and subject to review by the courts. 
In such times of emergency, the State shall endeavour to provide that civilians charged with 
criminal offences of any kind shall be tried by ordinary civilian courts and detention of person 
administratively without charge shall be subject to review by courts of other independent authority 
by way of habeus corpus or similar procedures. 
 
 
FIRST STUDY COMMISSION - JUDICIAL ADMINISTRATION AND STATUS OF THE 
JUDICIARY, FINAL REPORT, THE INDEPENDENCE OF THE INDIVIDUAL JUDGE WITHIN 
HIS OWN ORGANIZATION, International Associatoin of Judges (IAJ), 2000 
 
Conclusions 
1. Judicial independence is independence from any external influence on a judge's decisions in 
judicial matters, ensuring the citizens impartial trial according to law. This means that the judge 
must be protected against the possibility of pressure and other influence by the executive and 
legislative powers of state as well as by the media, business enterprises, passing popular opinion 
etc. But it also implies guarantees against influence from within the judiciary itself. 
 

http://www.ibanet.org/Document/Default.aspx?DocumentUid=bb019013-52b1-427c-ad25-a6409b49fe29
http://www.cristidanilet.ro/docs/Shingvi%20Declaration.pdf
http://www.cristidanilet.ro/docs/Shingvi%20Declaration.pdf
http://www.medelnet.eu/images/stories/docs/Palermo.pdf
https://drive.google.com/file/d/0B9IcntdtvWj2cVV2TG8ySVhrcE0/view?usp=sharing
https://drive.google.com/file/d/0B9IcntdtvWj2cVV2TG8ySVhrcE0/view?usp=sharing
http://www.iaj-uim.org/iuw/wp-content/uploads/2013/02/I-SC-2000-conclusions-E.pdf
http://www.iaj-uim.org/iuw/wp-content/uploads/2013/02/I-SC-2000-conclusions-E.pdf
http://www.iaj-uim.org/iuw/wp-content/uploads/2013/02/I-SC-2000-conclusions-E.pdf
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2. The extent to which courts of first instances are bound to follow decisions of Court of higher 
instance differs from country to country. This is a function of the tradition and evolution of the 
different legal systems and is not considered to affect the independence of the judge. 
 
3. The proper administration of the Judicial system must create and ensure the conditions 
necessary for judicial independence. This includes appropriate remuneration and security of 
office. However, the judge and the judiciary as a whole have an obligation to ensure the effective 
handling of the workload and the management of resources. Among the matters which could 
compromise the independence of the judge are an excessive workload, insufficient resources for 
the fulfilment of the judge's duties, the arbitrary imposition of quotas and assignment of cases, 
procedures and criteria for promotion. Where a judgeôs work is evaluated, it must be done in a 
manner which does not undermine his independence. For example it may be dangerous to 
evaluate the work of a judge by reference to the percentage of decisions which were reversed on 
appeal. 
 
4. It is crucial to judicial independence that changes to a judge's decision may only be made by 
the judiciary itself, normally by appeal. Administrative measures of quality control, whether from 
without or within the judiciary, must not take the place of appeal or give that impression. Otherwise 
the way would be open to influencing the judiciary. 
 
5. As regards the relationship between the judges on the one hand and the presidents of courts, 
the Superior Councils of Justice where they exist and the ministry of justice, on the other hand, it 
is essential that such a relationship is properly structured and regulated so as to ensure that the 
independence of the individual judge is not affected. In this context it should be emphasised that 
presidents of courts must be judges. Furthermore the administration of the judiciary should always 
be carried out by the judiciary itself or by an independent authority with substantial representation 
of the judiciary, at least where there is no other established tradition of handling that administration 
effectively and without influencing the judicial function. 
 
 
PRINCIPLES AND GUIDELINES ON THE RIGHT TO A FAIR TRIAL AND LEGAL 
ASSISTANCE IN AFRICA, African Commision on Human and Peoples Rights, 2003 
 
A. GENERAL PRINCIPLES APPLICABLE TO ALL LEGAL PROCEEDINGS  
 
4. Independent tribunal 
 
e) Military or other special tribunals that do not use the duly established procedure of the legal 
process shall not be created to displace the jurisdiction belonging to the ordinary judicial bodies. 
 
L. RIGHT OF CIVILIANS NOT TO BE TRIED BY MILITARY COURTS 
 
a) The only purpose of Military Courts shall be to determine offences of a purely military nature 
committed by military personnel. 
b) While exercising this function, Military Courts are required to respect fair trial standards 
enunciated in the African Charter and in these guidelines. 
c) Military courts should not in any circumstances whatsoever have jurisdiction over civilians. 
Similarly, Special Tribunals should not try offences which fall within the jurisdiction of regular 
courts. 
 
 

http://www.achpr.org/instruments/principles-guidelines-right-fair-trial/
http://www.achpr.org/instruments/principles-guidelines-right-fair-trial/
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GENERAL COMMENT NO. 32, ARTICLE 14, RIGHT TO EQUALITY BEFORE COURTS AND 
TRIBUNALS AND TO A FAIR TRIAL, UN Human Rights Committee, 2007 
 
III. Fair and public hearing by a competent, independent and impartial tribunal 
Article 14 is also relevant where a State, in its legal order, recognizes courts based on customary 
law, or religious courts, to carry out or entrusts them with judicial tasks. It must be ensured that 
such courts cannot hand down binding judgments recognized by the State, unless the following 
requirements are met: proceedings before such courts are limited to minor civil and criminal 
matters, meet the basic requirements of fair trial and other relevant guarantees of the Covenant, 
and their judgments are validated by State courts in light of the guarantees set out in the Covenant 
and can be challenged by the parties concerned in a procedure meeting the requirements of 
article 14 of the Covenant. These principles are notwithstanding the general obligation of the State 
to protect the rights under the Covenant of any persons affected by the operation of customary 
and religious courts.  

http://www.refworld.org/docid/478b2b2f2.html
http://www.refworld.org/docid/478b2b2f2.html
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II. INSTITUTIONAL INDEPENDENCE 

 

II. 1. MEANING AND IMPORTANCE OF THE INDEPENDENCE OF JUSTICE 

 

THE SIRACUSA DRAFT PRINCIPLES ON THE INDEPENDENCE OF THE JUDICIARY, 1981 
 
Art. 2, par 1, Definition 
Independence of the judiciary means 
(1) that every judge is free to decide matters before him in accordance with his assessment of the 
facts and his understanding of the law without any improper influences, inducements, or 
pressures, direct or indirect, from any quarter or for any reason. 
 

 

MINIMUM STANDARDS OF JUDICIAL INDEPENDENCE, International Bar Association 
(IBA), 1982 
 
A. Judges and the Executive 
1 c. Substantive independence means that in the discharge of his/her judicial function a judge is 
subject to nothing but the law and the commands of his/her conscience. 
 
 
MONTREAL DECLARATION, UNIVERSAL DECLARATION ON THE INDEPENDENCE OF 
JUSTICE, International Association of Judicial Independence and World Peace (JIWP), 
1983 
 
Art. 2.02. Independence  
Judges individually shall be free, and it shall be their duty, to decide matters before them 
impartially, in accordance with their assessment of the facts and their understanding of the law 
without any restrictions, influences, inducements, pressures, threats or interferences, direct or 
indirect, from any quarter or for any reason. 
 
 
FIRST STUDY COMMISSION - JUDICIAL ADMINISTRATION AND STATUS OF THE 
JUDICIARY, THE STRUCTURES OF THE JUDICIAL ORGANIZATION IN THE MEMBER-
COUNTRIES OF IAJ, International Association of Judges (IAJ), 1983 
 
The Commission concluded that the expression imported two fundamental, and closely linked, 
principles: first, that the Judiciary derived its powers from the nation and, secondly, that the 
Judiciary was totally independent; from which it followed: 
 
(1) That it was the function of the Judiciary, to the exclusion of any other "power", to determine 
disputes between citizens and between citizens and public authorities. In performing that function, 
judges must be wholly independent and must be seen by public opinion to be so. 
 
(2) That judge must be free of influences of any kind, whether direct or indirect. As to that, in 
particular, his independence must not be susceptible of being impaired, either in fact or in the 
eyes of the public, by problems concerning his position in the hierarchy or his promotion. 
 
 

https://drive.google.com/file/d/0B9IcntdtvWj2U0FrZDJoakRZaVk/view?usp=sharing
http://www.ibanet.org/Document/Default.aspx?DocumentUid=bb019013-52b1-427c-ad25-a6409b49fe29
https://drive.google.com/file/d/0B9IcntdtvWj2Tmk5SWtZS3k0MFU/view?usp=sharing
https://drive.google.com/file/d/0B9IcntdtvWj2Tmk5SWtZS3k0MFU/view?usp=sharing
http://www.iaj-uim.org/iuw/wp-content/uploads/2013/01/I-SC-1983-conclusions-E.pdf
http://www.iaj-uim.org/iuw/wp-content/uploads/2013/01/I-SC-1983-conclusions-E.pdf
http://www.iaj-uim.org/iuw/wp-content/uploads/2013/01/I-SC-1983-conclusions-E.pdf
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DRAFT UNIVERSAL DECLARATION ON THE INDEPENDENCE OF JUSTICE (ñSinghvi 
Declarationò), ECOSOC, 1985 
 
Independence 
2. Judges individually shall be free, and it shall be their duty, to decide matters before them 
impartially in accordance with their assessment of the facts and their understanding of law without 
any restrictions, influences, inducements, pressures, threats or interferences, direct or indirect, 
from any quarter or for any reason. 
 

 
PALERMO DECLARATION, ELEMENTS OF A EUROPEAN STATUTE OF  MAGISTRACY, 
MEDEL, 1993 
 
2.1. Magistrates are subject only to legality and to the law. They carry out their functions in 
complete independence. They control the constitutionality of the laws, directly or through recourse 
to a constitutional court. 
 

 

THE UNIVERSAL CHARTER OF THE JUDGE, International Association of Judges (IAJ), 
1999 
 
Art. 2  Status 
Judicial independence must be ensured by law creating and protecting judicial office that is 
genuinely and effectively independent from other state powers. The judge, as holder of judicial 
office, must be able to exercise judicial powers free from social, economic and political pressure, 
and independently from other judges and the administration of the judiciary. 
 

 

OPINION NO. 1 (2001) OF THE CONSULTATIVE COUNCIL OF EUROPEAN JUDGES (CCJE) 

FOR THE ATTENTION OF THE COMMITTEE OF MINISTERS OF COUNCIL OF EUROPE ON 

STANDARDS CONCERNING THE INDEPENDENCE OF THE JUDICIARY AND THE 

IRREMOVABILITY OF JUDGES, Council of Europe, 2001 

 
The rationales of judicial independence 
 
11. This independence must exist in relation to society generally and in relation to the particular 
parties to any dispute on which judges have to adjudicate. The judiciary is one of three basic and 
equal pillars in the modern democratic state. It has an important role and functions in relation to 
the other two pillars. It ensures that governments and the administration can be held to account 
for their actions, and, with regard to the legislature, it is involved in ensuring that duly enacted 
laws are enforced, and, to a greater or lesser extent, in ensuring that they comply with any relevant 
constitution or higher law (such as that of the European Union). To fulfil its role in these respects, 
the judiciary must be independent of these bodies, which involves freedom from inappropriate 
connections with and influence by these bodies. Independence thus serves as the guarantee of 
impartiality3.This has implications, necessarily, for almost every aspect of a judgeôs career: from 
training to appointment and promotion and to disciplining. 
 

 

http://www.cristidanilet.ro/docs/Shingvi%20Declaration.pdf
http://www.cristidanilet.ro/docs/Shingvi%20Declaration.pdf
http://www.medelnet.eu/images/stories/docs/Palermo.pdf
http://www.iaj-uim.org/universal-charter-of-the-judges/
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE%282001%29OP1&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE%282001%29OP1&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE%282001%29OP1&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE%282001%29OP1&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE(2001)OP1&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3#P79_6005
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BANGALORE PRINCIPLE ON JUDICIAL CONDUCT, adopted by the Judicial Group on 
Strengthening Judicial Integrity, as revised at the Round Table Meeting of Chief Justices  
held at the Peace Palace, The Hague, November 25-26, 2002 
 
1.1. A judge shall exercise the judicial function independently on the basis of the judgeôs 
assessment of the facts and in accordance with a conscientious understanding of the law, free of 
any extraneous influences, inducements, pressures, threats or interference, direct or indirect, 
from any quarter or for any reason. 
 
 
PRINCIPLES AND GUIDELINES ON THE RIGHTS TO A FAIR TRIAL AND LEGAL 
ASSISTANCE IN AFRICA, African Commision on Human and Peoples Rights, 2003 
 
A. GENERAL PRINCIPLES APPLICABLE TO ALL LEGAL PROCEEDINGS 
 
4) Independent tribunal 
 
f) There shall not be any inappropriate or unwarranted interference with the judicial process nor 
shall decisions by judicial bodies be subject to revision except through judicial review, or the 
mitigation or commutation of sentence by competent authorities, in accordance with the law. 
 

 

GLOBAL BEST PRACTICES: JUDICIAL INTEGRITY STANDARDS AND CONSENSUS 
PRINCIPLES, IFES, 2004 
 
iii. Right to an Effective Remedy 
The European Court will look at both the subjective personal independence of the judge and the 
objective institutional independence of the judiciary. In doing so, the European Court has set a 
number of criteria for the assessment of the independence of courts. These criteria are now 
universally accepted standards of judicial independence for purposes of compliance with the 
requirements of the right to a fair trial. In Campbell and Fell v. the United Kingdom, the European 
Court summarizes the three core criteria of independence: (i) manner of appointment and length 
of tenure of members, (ii) guarantees against outside pressures and (iii) the appearance of 
independence. 
 
c. Composition of an Independent Tribunal 
i. Notion of Tribunal 
The European Court has defined the notion of tribunal as a ñbody exercising judicial functions, 
established by law to determine matters within its competence on the basis of rules of law and in 
accordance with proceedings conducted in a prescribed manner.ò The central requirement is that 
the tribunal be established by law. The creation of the tribunal by law includes the idea that it has 
been given a certain number of powers, which in turn is linked to the concept of competence. 
Indeed, the tribunal must be competent to judge the matter at issue, 
which requires that its jurisdiction over such matter has been recognized by law. 
 
ii. Membership 
Challenges to the independence of tribunals have often derived from their composition, and 
especially the inclusion of members of the executive. For example, the European Court has 
repeatedly challenged the composition of National Security Courts as a violation of the principle 
of judicial independence due to the inclusion of members of the executive. 

http://www.unodc.org/pdf/crime/corruption/judicial_group/Bangalore_principles.pdf
http://www.ifes.org/publication/e34efa3403c4f206c11404a6fbc37cd0/WhitePaper_1_FINAL.pdf
http://www.ifes.org/publication/e34efa3403c4f206c11404a6fbc37cd0/WhitePaper_1_FINAL.pdf
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The European Court notes that the independence of each member of a tribunal should be 
presumed unless there is proof to the contrary. Further, in Ringeisen v. Austria, the European 
Court held that the mixed membership of the tribunal, judges and civil servants, the Chairman of 
which was a judge, provides clear assurance of the independence and impartiality of the tribunal. 
The method of election or the professional affiliation of some members of the tribunal is not 
sufficient in itself to bear out a charge of lack of independence. Similar judgments have been 
rendered in subsequent cases regarding mixed memberships of judges and members of 
professional orders. 
 
The Inter-American Court has had to address the issue of whether the composition of the tribunal 
affects judicial independence primarily in the context of military tribunals, which will be discussed 
in-depth in a later subsection. In Cantoral Benavides v. Peru, the Inter-American Court also ruled 
that trials run by ñfaceless judgesò in cases of terrorism and treason lack the independence and 
impartiality required under article 8(1) of the IACHR. 
The African Commission has had the opportunity to address the impartiality of tribunals and their 
composition, mostly indirectly, in a few cases. In Constitutional Rights Project v. Nigeria, the 
African Commission upheld a challenge to the independence of a court mainly composed of 
members of the executive. It held that the presence of members of the executive on the tribunal 
created the appearance, if not the reality, of a lack of independence and impartiality. The 
appearance of lack of independence in itself constitutes a violation of article 7. 
In Civil Liberties Organization v. Nigeria, the African Commission reviewed a challenge to the bar 
associationôs disciplinary body which was mainly composed of members of the executive. Noting 
that it violated the freedom of association, the Commission also affirmed that the ñinterference 
with the free association of the Nigerian Bar Association is inconsistent with the preamble of the 
African Charter in conjunction with UN Basic Principles on the Independence of the Judiciaryò. 
 
d. Institutional and Personal Independence 
In assessing whether the conditions of independence are met, the European Court focuses on 
the judiciaryôs relation with the other State powers, with the politicians, with the mass media and 
with the parties to the litigation. The institutional independence of the judiciary and the personal 
independence of the judge in a given case depend on the relationship of the judiciary and specific 
court with a number of actors, including: (i) the other branches of government, especially the 
executive; (ii) the parties; and (iii) the media. Similar approaches have been taken by the Inter-
American Court and the African Commission. 
 
Regarding the relationship between the judiciary and the executive, in Beaumartin v. France, the 
plaintiff challenged the independence of administrative tribunals based on the exclusive power of 
the Minister of Foreign Affairs to interpret treaties. The European Court held that the tribunal was 
not independent because of its obligation to request interpretations of international treaties from 
the executive. 
 
Regarding the relationship between the judiciary and the media, in The Sunday Times v. the 
United Kingdom, the European Court held certain restrictions on freedom of expression and the 
freedom of the press may be justified to maintain the authority of the judiciary. 
 

 

DECLARATION OF MINIMAL PRINCIPLES ABOUT JUDICIARIES AND JUDGESô 
INDEPENDENCE IN LATIN AMERICA, Campeche, April 2008 
 

http://scm.oas.org/pdfs/2014/CP32727EDECLARATION.pdf
http://scm.oas.org/pdfs/2014/CP32727EDECLARATION.pdf
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III. MINIMAL CONDITIONS FOR THE PROTECTION OF JUDGES' INDEPENDENCE AND 
IMPARTIALITY 
 
7. GUARANTEES AND INCOMPATIBILITIES 
 
In order to strengthen Independence and impartiality, there are certain guarantees and 
incompatibilities that have to be stated, such as: 
 
a) The impartiality of the judge, as an indispensable condition for the exercise of the jurisdictional 
function, has to be real, effective and evident for the citizenship. 
 
b) The judges:  

 
b.1. have to be appointed in a permanent way, and cannot be appointed for a period of time. 
b.2. are immovable, making it impossible to be transferred or promoted (with the exeption of a 
voluntary application) or removed, suspended, licensed, disposed of, separated or in any other 
way retired from the exercise of their functions and the place for which they were appointed, with 
the exception of cases unequivocally prescribed by the law and by means of a prosecution 
process of their behavior, in a contradictory process with broad guarantees of self defense.  
b.3. shall not be disciplinary prosecuted or held responsible for the content, or sense of their 
adopted judicial decisions.   
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II. 2. FREEDOM FROM UNDUE EXTERNAL INFLUENCE 

 
DRAFT UNIVERSAL DECLARATION ON THE INDEPENDENCE OF JUSTICE (ñSinghvi 
Declarationò), ECOSOC, 1985 
 
Independence 
5. (g) No power shall be so exercised as to interfere with the judicial process. 
 
 
OPINION NO. 1 (2001) OF THE CONSULTATIVE COUNCIL OF EUROPEAN JUDGES (CCJE) 

FOR THE ATTENTION OF THE COMMITTEE OF MINISTERS OF COUNCIL OF EUROPE ON 

STANDARDS CONCERNING THE INDEPENDENCE OF THE JUDICIARY AND THE 

IRREMOVABILITY OF JUDGES, Council of Europe, 2001 

 
Freedom from undue external influence 
 
63. Freedom from undue external influence constitutes a well-recognised general principle: see 
UN basic principles, paragraph 2; Recommendation No. R (94) 12, Principle I(2)(d), which 
continues: ñThe law should provide for sanctions against persons seeking to influence judges in 
any such mannerò. As general principles, freedom from undue influence and the need in extreme 
cases for sanctions are incontrovertible. Further, the CCJE has no reason to think that they are 
not appropriately provided for as such in the laws of member States. On the other hand, their 
operation in practice requires care, scrutiny and in some contexts political restraint. Discussions 
with and the understanding and support of judges from different States could prove valuable in 
this connection. The difficulty lies rather in deciding what constitutes undue influence, and in 
striking an appropriate balance between for example the need to protect the judicial process 
against distortion and pressure, whether from political, press or other sources, and the interests 
of open discussion of matters of public interest in public life and in a free press. Judges must 
accept that they are public figures and must not be too susceptible or of too fragile a constitution. 
The CCJE agreed that no alteration of the existing principle seems required, but that judges in 
different States could benefit from discussing together and exchanging information about 
particular situations. 
 
 
DRAFT VADEMECUM ON THE JUDICIARY, EUROPEAN COMMISSION FOR DEMOCRACY 
THROUGH LAW (VENICE COMMISSION), 2008 
 
2.4 Institutional and External Independence 
 
2.4.1 Courts Powers, Establishment, Structuring and Dissolution 
 
[é] Court decisions can only be annulled by a court [é]. 
 

CDL-AD(2005)003 Joint opinion on a proposal for a constitutional law on the changes and 
amendments to the Constitution of Georgia, in cooperation with OSCE/ODIHR, par. 101. 

 
[é] the principle of an uninterrupted chain of democratic legitimacy (developed in German 
doctrine) [é] requires that every state body has to receive its powers ï even if indirectly ï from 
the sovereign people. A completely autonomous self-administration would lack such democratic 
legitimacy. 

http://www.cristidanilet.ro/docs/Shingvi%20Declaration.pdf
http://www.cristidanilet.ro/docs/Shingvi%20Declaration.pdf
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE%282001%29OP1&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE%282001%29OP1&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE%282001%29OP1&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE%282001%29OP1&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
http://www.venice.coe.int/webforms/documents/?pdf=CDL-JD(2008)001-e
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CDL-AD(2002)026 Opinion on the Draft Law on Judicial Power and Corresponding 
Constitutional Amendments of Latvia, para. 13 

 
While it is obviously appropriate that questions pertaining to appeals and the procedure before 
the various courts are determined in the various codes of procedure, it may be preferable, under 
the specific conditions of a country newly establishing a judicial system based on the rule of law, 
to have one comprehensive text covering all questions pertaining to the composition, 
organisation, activities and standing of the judiciary. 
 

CDL-INF(2000)005 Opinion on the draft law of Ukraine on the judicial system, ñpreliminary 
remarksò, al. 3. 

 
It is a fact that alternative machineries for resolving conflicts are developing in many European 
states. The relationship between the ordinary courts and these alternative institutions certainly 
needs to be analysed and even regulated through legal norms. The Constitution is perhaps not 
the appropriate place to settle such problems, beyond a mere reference to the existence of the 
problem as such. 
 
It is not necessarily correct that "the Constitution must define the individual elements of the court 
organisational structure". [é] Only the general framework of the organisation of the court system 
deserves to be reflected in the Constitution itself. 
 

CDL-INF(1996)002 Opinion on the regulatory concept of the Constitution of the Republic 
of Hungary, part II, a. 10, çAdministration of justice è, al. 1-2. 

 
[The Draft Constitution] guarantees everyone the right of appeal to a court against decisions, 
actions or inactions of the bodies of state power, bodies of local self-government or public officials. 
It is to be welcomed that in this way the judicial control of administrative authorities is established 
and a constitutional basis for administrative jurisdiction is provided. 
 

CDL-INF(1996)006 Opinion on the draft Constitution of Ukraine, section VIII, ç General 
Comments è, al. 2. 

 
The establishment and jurisdiction of courts, as well as the procedure before the courts, shall be 
specified by law. 
 

CDL-INF(1998)015 Opinions on the constitutional regime of Bosnia and Herzegovina, 
chapter B.II, 3.3.2. 

 
It is important that the different types of court are provided for at Constitutional level. 
 

CDL-AD(2005)003 Joint opinion on a proposal for a constitutional law on the changes and 
amendments to the Constitution of Georgia, en collaboration avec OSCE/BIDDH, par. 
102. 

 
Under a system of judicial independence the higher courts ensure the consistency of case law 
throughout the territory of the country through their decisions in the individual cases. Lower courts 
will, without being in the Civil Law as opposed to the Common Law tradition formally bound by 
judicial precedents, tend to follow the principles developed in the decisions of the higher courts in 
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order to avoid that their decisions are quashed on appeal. In addition, special procedural rules 
may ensure consistency between the various judicial branches. 
 

CDL-INF(2000)005 Opinion on the draft law of Ukraine on the judicial system çGeneral 
commentsè, ç Establishment of a strictly hierarchical system of courtsè, al. 1. 

 
[é] whether one should opt for a unified system or for specialised courts. Different states in 
Europe (and elsewhere) have based themselves on different models for the organisation of the 
court system. The respective states will have different experiences in this area. The answer to 
these questions cannot be adequately offered until one is more familiar with the socio-political 
conditions (including the structure and composition of the legal profession) in the present and 
future society [concerned]. 
 

CDL-INF(1996)002 Opinion on the regulatory concept of the Constitution of the Republic 
of Hungary, chapter II, a. 10, çAdministration of justice è, al. 3. 

 
In this respect it would seem inter alia desirable to state clearly that the general courts have 
residual jurisdiction, i.e. that they are competent to deal with all justiciable matters which are not 
specifically referred by law to the specialised courts within the overall system. 
 

CDL-INF(2000)005 Opinion on the draft law of Ukraine on the judicial system, 
çPreliminary remarksè, al. 3. 

 
The chapter [of the Constitution] on judicial institutions is fairly general and does not try to set out 
the judicial institutions and their functions in detail. I think this is a good decision since the 
[country], on its way to a market economy, will have to adapt its present judicial institutions to 
quite different conditions. It seems therefore justified that [the Constitution] leaves it to the law 
whether specialised courts (one could think of labour or social security tribunals) should be set 
up. It seems however important to mention one additional category of courts since these are both 
particularly important for a State based on the rule of law and lacking in the Soviet tradition: the 
administrative courts. 
 
The need to subject administrative acts to judicial review is one of the fundamental elements of 
the rule of law. However, as regards the establishment of administrative courts (Article 92), the 
Commission notes that this is not a necessary element of judicial review of acts of the 
administration. It may well be envisaged that control over normative acts is carried out by the 
Constitutional Court (as it is the case under the actual Constitution), whereas judicial review of 
individual administrative acts is performed by specialised sections or chambers of ordinary courts 
(usually courts of appeal and courts of cassation), as it is the case in Croatia and Latvia,  for 
example. The Commission refers to the comments by Mr Torfason on the constitutional 
requirement of judicial review of administrative acts (CDL (2001) 39). There are of course 
arguments in favour of establishing separate administrative courts and the Commission does not 
wish to take a definite position on this point. It emphasises however that the court system should 
not be too complicated. If separate administrative courts are established, this will affect the need 
for economic and other specialised courts. 
 
Moreover, in the Commissionôs opinion, the establishment or non-establishment of an 
administrative judiciary is a solution of such importance that it should be made at constitutional 
level. 
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CDL-INF(2001)017 Report on the Revised Constitution of the Republic of Armenia, para. 
59. 

 
As regards this novelty, it is of course perfectly compatible with European standards to introduce 
administrative courts with specific jurisdiction standing beside the ordinary general courts, and 
this is likely to contribute to the efficiency of judicial handling of administrative law cases, which 
presumably will constitute a relatively large portion of the judicial case load to be expected in the 
near future. A system of general courts with universal jurisdiction (in civil, criminal and 
administrative law cases and with power of constitutional review) may however be the most 
democratic structure for the judicial power, and judges preferably should be generalists rather 
than specialists in the fields of substantive law. 
 
In relatively small countries not having a tradition of administrative courts, it may not necessarily 
be desirable to establish such separate courts, especially if the countries also have an effective 
Ombudsman institution. [é] the Supreme Court [as the court of ultimate appeal] is [therefor] 
extremely important [é]. As a second matter, if the administrative courts are created, it preferably 
should be possible to organize the judiciary so as to allow for rotation between these courts and 
the general courts among the judges of first and second instance, in order to promote a broad 
outlook and experience within the system. 
 

CDL-AD(2002)026 Opinion on the Draft Law on Judicial Power and Corresponding 
Constitutional Amendments of Latvia , para. 6-8. 

 
The draft provides for a system of separate economic (arbitration) courts. Such systems exist in 
various countries and the need for judges to specialise in various areas of commercial law to 
efficiently deal with commercial disputes justifies dealing with commercial cases separately. It is 
however more common in Western Europe to use special panels of the ordinary courts for such 
matters, often providing for the involvement of merchants as lay judges. By contrast, the Ukrainian 
solution appears problematic since it is a simple continuation of the Soviet model which was based 
on different legal regulations for individuals and socially owned entities. The conceptual 
justification for this model does not exist in a market economy in which inter enterprise relations 
are governed by private law. Under these circumstances the maintenance of the old system 
appears excessively conservative and the transfer of these cases to economic divisions of the 
ordinary courts[é]. 
 

CDL-INF(2000)005 Opinion on the draft law of Ukraine on the judicial system , çGeneral 
Commentsè, çThe system of economic (arbitration) courtsè al.1-2. 

 
[The law provides that Regional Courts shall have a Civil Case Panel and a Criminal Case Panel.] 
 
Ideally there should be the principle of rotation of the judges between panels from time to time. 
The same applies to the Supreme Court (having Senates,[é]). 
 

CDL-AD(2002)026 Opinion on the Draft Law on Judicial Power and Corresponding 
Constitutional Amendments of Latvia, para. 42. 

 
The extent of jurisdiction of the military courts is not defined in the draft but according to 
information given to the rapporteurs such courts are competent in cases involving soldiers having 
no relation with their military duties such as the divorce of a military serviceman. [é] the 
Commission draws the attention of the authorities [of the country] to the case law of the European 
Court of Human Rights, in particular the judgment of 9 June 1998 in the case of Incal v. Turkey. 
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According to this case law even the legitimate fear that a military judge may be influenced in a 
case by undue considerations is sufficient to constitute a violation of the right to an independent 
and impartial judge. A system of granting jurisdiction to military courts for cases involving civilians 
and where there seems no need to have recourse to military judges is bound to produce violations 
of the Convention. 
 

CDL-INF(2000)005 Opinion on the draft law of Ukraine on the judicial system , çGeneral 
Commentsè, çThe military courts è, al. 3. 

 
[Following] the system of military courts established by the draft [there] will be courts martial of 
garrisons [é], military courts of appeal [é] and a military division of the Supreme Court [é]. Even 
the judges within the military division of the Supreme Court will have military ranks [é]! Therefore 
this division of the Supreme Court will also have the character of a military court. 
 
It is true that military courts exist in other countries and are not objectionable as such. The 
proposed system nevertheless goes beyond what is acceptable. In a democratic country the 
military has to be integrated into society and not kept apart. Democracies therefore generally 
provide for the possibility of appeals from military courts to civilian courts and a final appeal to a 
panel composed of military officers appears wholly unsatisfactory 
 

CDL-INF(2000)005 Opinion on the draft law of Ukraine on the judicial system , çGeneral 
Commentsè, çThe military courts è, al. 1-2. 

 
 
DECLARATION OF MINIMAL PRINCIPLES ABOUT JUDICIARIES AND JUDGESô 
INDEPENDENCE IN LATIN AMERICA, Campeche, April 2008 
 
I. GENERAL PRINCIPLES 
 
4. The attacks to judicial Independence should be sanctioned by the law, which must provide the 
mechanisms through which the judges who feel disturbed or upset in their independence could 
obtain the support of the superior bodies or the Judiciary government. 
 
 
PROMOTION AND PROTECTION OF ALL HUMAN RIGHTS, CIVIL, POLITICAL, ECONOMIC, 
SOCIAL AND CULTURAL RIGHTS, INCLUDING THE RIGHT TO DEVELOPMENT, UN 
HUMAN RIGHTS COUNCIL, Report of the Special Rapporteur on the independence of 
judges and lawyers, Leandro Despouy, 24 March 2009 
 
Recommendations 
103. To strengthen structures and procedures within the judiciary, he recommends that: 
Å Member States create a mechanism to allocate court cases in an objective manner. 
Å Adequate structures within the judiciary and the courts be established to prevent improper 
interference from within the judiciary. 
Å Allegations of improper interference be inquired by independent and impartial investigations in 
a thorough and prompt manner. 
 
 
REPORT ON THE INDEPENDENCE OF THE JUDICIAL SYSTEM PART I: THE 
INDEPENDENCE OF JUDGES, Venice Commission, Venice, 12-13 March 2010 CDL-
AD(2010)004 

http://scm.oas.org/pdfs/2014/CP32727EDECLARATION.pdf
http://scm.oas.org/pdfs/2014/CP32727EDECLARATION.pdf
http://www2.ohchr.org/english/bodies/hrcouncil/docs/11session/A.HRC.11.41.Add.2_en.pdf
http://www2.ohchr.org/english/bodies/hrcouncil/docs/11session/A.HRC.11.41.Add.2_en.pdf
http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD%282010%29004-e
http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD%282010%29004-e
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IV. Conclusions 
 
82. The following standards should be respected by states in order to ensure internal and external 
judicial independence: 

- 3. Rules of incompatibility and for the challenging of judges are an essential element of 
judicial independence. 

 
 
RECOMMENDATION CM/Rec(2010)12 OF THE COMMITTEE OF MINISTERS TO MEMBER 
STATES ON JUDGES: INDEPENDENCE, EFFICIENCY AND RESPONSIBILITIES, Council of 
Europe, 2010 
 
Chapter I ï General aspects 
 
5. Judges should have unfettered freedom to decide cases impartially, in accordance with the law 
and their interpretation of the facts. 
 
8. Where judges consider that their independence is threatened, they should be able to have 
recourse to a council for the judiciary or another independent authority, or they should have 
effective means of remedy. 
 
Chapter II ï External independence 
 
14. The law should provide for sanctions against persons seeking to influence judges in an 
improper manner. 
 
18. If commenting on judgesô decisions, the executive and legislative powers should avoid 
criticism that would undermine the independence of or public confidence in the judiciary. They 
should also avoid actions which may call into question their willingness to abide by judgesô 
decisions, other than stating their intention to appeal. 
 
 
VILAMOURA MANIFEST, JUSTICE IN FRONT OF ECONOMIC CRISIS, MEDEL, 2012 
 
3. When justice is being misused by other powers- either political, economic or media - it 
deteriorates. Its independence is essential for equality of citizens before the law. 
 
 
OPINION NO. 19 (2016) ON THE ROLE OF COURT PRESIDENTS, Consultative Council of 

European Judges, Council of Europe, 2016 

 

1. In performing their tasks, court presidents protect independence and impartiality of the court 

and individual judges and they have to act at all times as guardians of these values and principles.  

3. Court presidents, acting as guardians of the courtôs independence, impartiality and efficiency, 

should themselves respect the internal independence of judges within their courts. 

https://wcd.coe.int/ViewDoc.jsp?id=1707137
https://wcd.coe.int/ViewDoc.jsp?id=1707137
http://www.medelnet.eu/index.php?option=com_content&view=article&id=136%3Ala-justice-face-a-la-crise&catid=60%3Afeatured-news&Itemid=68&lang=en
https://wcd.coe.int/ViewDoc.jsp?p=&id=2448185&Site=COE&direct=true
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5. Any managerial model in courts must facilitate the better administration of justice and not be 

an objective in itself. The court presidents should never engage in any actions or activities which 

may undermine judicial independence and impartiality.  
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II. 3. THE PRINCIPLE OF SEPARATION OF POWERS 
 
THE SIRACUSA DRAFT PRINCIPLES ON THE INDEPENDENCE OF THE JUDICIARY,  1981 
 
Art. 2, par 2, Definition 
Independence of the judiciary means that the judiciary is independent of the executive and 
legislature, and has jurisdiction, directly or by way of review, over all issues of a judicial nature. 
 
 
FIRST STUDY COMMISSION - JUDICIAL ADMINISTRATION AND STATUS OF THE 
JUDICIARY, THE STRUCTURES OF THE JUDICIAL ORGANIZATION IN THE MEMBER-
COUNTRIES OF IAJ, International Association of Judges (IAJ), 1983 
 
(3) é However that Independence could not be envisaged in the absence of indispensable 
interaction and indeed co-operation with those other two "powers". Thus, in particular, the supply 
of money for courts and tribunals necessarily depended on them. Similarly, the execution of 
judicial decisions depended on the assistance of the Executive. The role of the judge was to apply 
the law and determine its effect. 
 
 
FIRST STUDY COMMISSION - JUDICIAL ADMINISTRATION AND STATUS OF THE 
JUDICIARY,  THE RESPONSIBILITY OF THE JUDGE, International Association of Judges 
(IAJ), 1989 
 
The Responsibility of the Judge 
B. Concerning the relationships between the judicial and the executive branches 
While it is unanimously considered that under no circumstances may a government intervene in 
the adjudication of matters before the courts and tribunals, it is believed that generally there is a 
possibility for government to influence indirectly the work of judges by the manner in which support 
services are provided to them for the fulfilment of their duties. 
 
In this respect the problem of budget preparation is crucial. 
 
The discussion had to conclude to the necessity that qualified representatives of the judiciary be 
involved not only in the preparation of the budget to determine the requirements of the courts, but 
also in discussing them with members of the Government and of Parliament and thereafter that 
the expenditure of the funds so obtained be made under the control of representatives of the 
judiciary. 
 
As regards security of terms, it appears difficult to define a single system by reason of the variety 
of ways in which the institutions are designed and perceived in different countries. 
 
While in several countries it is considered that the impeachment of a judge for serious reasons 
must only occur following the decision of a judicial body not subject to any political interference, 
in other countries it is considered that the procedure of impeachment by joint address of both 
Houses of Parliament offers adequate guarantees. 
 
In any event, the essential consideration must be that such a serious measure as impeachment 
or dismissal should not become a means for exerting pressure on a judge, and thereby impinge 
upon the independence of the judiciary. 
 

https://drive.google.com/file/d/0B9IcntdtvWj2U0FrZDJoakRZaVk/view?usp=sharing
https://drive.google.com/file/d/0B9IcntdtvWj2U0FrZDJoakRZaVk/view?usp=sharing
http://www.iaj-uim.org/iuw/wp-content/uploads/2013/01/I-SC-1983-conclusions-E.pdf
http://www.iaj-uim.org/iuw/wp-content/uploads/2013/01/I-SC-1983-conclusions-E.pdf
http://www.iaj-uim.org/iuw/wp-content/uploads/2013/01/I-SC-1983-conclusions-E.pdf
http://www.iaj-uim.org/iuw/wp-content/uploads/2013/01/I-SC-1989-conclusions-E.pdf
http://www.iaj-uim.org/iuw/wp-content/uploads/2013/01/I-SC-1989-conclusions-E.pdf
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OPINION NO. 1 (2001) OF THE CONSULTATIVE COUNCIL OF EUROPEAN JUDGES (CCJE) 

FOR THE ATTENTION OF THE COMMITTEE OF MINISTERS OF COUNCIL OF EUROPE ON 

STANDARDS CONCERNING THE INDEPENDENCE OF THE JUDICIARY AND THE 

IRREMOVABILITY OF JUDGES, Council of Europe, 2001 

 
The rationales of judicial independence 
 
11. This independence must exist in relation to society generally and in relation to the particular 
parties to any dispute on which judges have to adjudicate. The judiciary is one of three basic and 
equal pillars in the modern democratic state. It has an important role and functions in relation to 
the other two pillars. It ensures that governments and the administration can be held to account 
for their actions, and, with regard to the legislature, it is involved in ensuring that duly enacted 
laws are enforced, and, to a greater or lesser extent, in ensuring that they comply with any relevant 
constitution or higher law (such as that of the European Union). To fulfil its role in these respects, 
the judiciary must be independent of these bodies, which involves freedom from inappropriate 
connections with and influence by these bodies. Independence thus serves as the guarantee of 
impartiality.This has implications, necessarily, for almost every aspect of a judgeôs career: from 
training to appointment and promotion and to disciplining. 
 
 
OPINION NO. 2 (2001) OF THE CONSULTATIVE COUNCIL OF EUROPEAN JUDGES (CCJE) 
FOR THE ATTENTION OF THE COMMITTEE OF MINISTERS OF THE COUNCIL OF EUROPE 
ON THE FUNDING AND MANAGEMENT OF COURTS WITH REFERENCE TO THE 
EFFICIENCY OF THE JUDICIARY AND TO ARTICLE 6 OF EUROPEAN CONVENTION ON 
HUMAN RIGHTS, Council of Europe, 2001 
 
5. The CCJE agreed that although the funding of courts is part of the State budget presented to 
Parliament by the Ministry of Finances, such funding should not be subject to political fluctuations. 
Although the level of funding a country can afford for its courts is a political decision, care must 
always be taken, in a system based on the separation of powers, to ensure that neither the 
executive nor the legislative authorities are able to exert any pressure on the judiciary when 
setting its budget. Decisions on the allocation of funds to the courts must be taken with the strictest 
respect for judicial independence. 
 
 
GUIDANCE FOR PROMOTING JUDICIAL INDEPENDENCE AND IMPARTIALITY, USAID, 
2002 
 
4. Structure of the Judiciary 
As we noted in the introduction to the guide, we are primarily interested in the independence of 
the judiciary from the perspective of the judgesó ability to make decisions impartially, not the 
institutionós structural independence from other branches of government. However, as also noted, 
the structural relationship of the judiciary to the rest of the government inevitably makes judges 
more or less vulnerable to interference. 
 
As with all the other institutional issues related to the judiciary, there is no universally accepted 
approach. The two basic models are 
Ŀ A judiciary which is dependent on an executive department, usually the ministry of justice, for 
administrative and budgetary functions 

https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE%282001%29OP1&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE%282001%29OP1&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE%282001%29OP1&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE%282001%29OP1&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE(2001)OP2&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE(2001)OP2&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE(2001)OP2&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE(2001)OP2&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE(2001)OP2&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
http://pdf.usaid.gov/pdf_docs/PNACM007.pdf
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Ŀ A judiciary which is a separate branch of government and has the same degree of self-
government and budgetary control over its operations as the executive branch has over its 
operations 
 
However, there are many variations on these models, and many countries have tried different 
approaches at different times. The United States follows the second model, as do a few countries 
in Western Europe and many in Latin America. The first model has been dominant in Europe, 
including the United Kingdom. 
 
Although the judiciaries of Europe have achieved high levels of independent decision- making 
under the first model, the trend around the world, including in Europe, has been for countries to 
transfer all or some of the responsibility for judicial administration and budget away from the 
executive. Administrative responsibilities have been vested in either a judicial council, the judiciary 
itself, or, yet another twist, a council within the judiciary. Both Italy and Spain have transferred 
substantial administrative powers from the ministries of justice to judicial councils, and France is 
considering such reforms. Among common law countries, judges in the United Kingdom and 
Canada have been gaining increasing support for calls for greater institutional independence from 
the executive and legislative branches. 
 
Responsibility for management of the judiciary developed along a similar path in the United 
States.Although Justice usually made decisions in consultation with judicial officials, it could, and 
sometimes did, deny financial support in retaliation for decisions contrary to the interests of the 
executive branch. 
 
In response to these concerns, Congress created the Administrative Office of the U.S. Courts, 
supervised by the Judicial Conference, which now includes representatives of all levels of the 
federal judiciary. Under this arrangement, the federal judiciary manages its own funds and 
operations. It also develops its own budget request, which is submitted to the Office of 
Management and Budget (OMB). By law, OMB must include the judiciaryós proposed budget in 
the submission of the presidentËs budget to Congress without change, although OMB is permitted 
to comment on it. 
 
Although there are clear examples of independent judicial decision-making under executive 
branch administration, the trend away from this model demonstrates the concern that power over 
the budget and administration of the courts, especially when coupled with executive control over 
appointments, promotions, and discipline, allows inappropriate influence by the executive. This 
concern can be particularly acute in countries that have a history of executive domination of the 
judiciary, such as former communist states. Additionally, the relationship of the judiciary to other 
branches can influence the publicËs perception and expectations with respect to its independence. 
For example, Kenya's constitution is one of the few in anglophone Africa that does not clearly 
establish the judiciary as a separate branch. The Kenyan contributor to this study stressed that 
this situation has contributed to the perception of the judiciary as a mere appendage of the 
executive. 
 
While placing administrative and budgetary responsibility with the judiciary creates a framework 
that encourages substantive independence, it is by no means sufficient. Problems can arise when 
administrative authority is transferred without first, or simultaneously, developing the interest and 
capacity of judicial leaders to discharge their increased responsibilities effectively, with attention 
to the needs of the lower as well as the higher courts. For example, the lack of professional court 
management in the Basque region in Spain resulted in transfer of administration back to the 
ministry of justice. Throughout the commonwealth, administrative responsibility for the courts has 
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traditionally rested with the chief justice and senior judicial officers. Where the chief justice has 
been independent, the responsibility for administration has tended to strengthen this 
independence. In the absence of such leadership, it is perceived to have been irrelevant. 
 
 
COMMONWEALTH (LATIMER HOUSE) PRINCIPLES ON THE THREE BRANCHES OF 
GOVERNMENT with Annex (Parliamentary Supremacy, Judicial Independence), The 
Commonwealth, 2003 
 
I) The Three Branches of Government 
 
Each Commonwealth countryôs Parliaments, Executives and Judiciaries are the guarantors in 
their respective spheres of the rule of law, the promotion and protection of fundamental human 
rights and the entrenchment of good governance based on the highest standards of honesty, 
probity and accountability. 
 
 
JUDICIAL APPOINTMENTS, Venice Commission, Venice, 16-17 March 2007, CDL-
AD(2007)02 
 
45. In older democracies, the executive power has sometimes a decisive influence on judicial 
appointments. Such systems may work well in practice and allow for an independent judiciary 
because these powers are restrained by legal culture and traditions, which have grown over a 
long time. 
 
46. New democracies, however, did not yet have a chance to develop these traditions, which can 
prevent abuse, and therefore, at least in these countries, explicit constitutional and legal 
provisions are needed as a safeguard to prevent political abuse in the appointment of judges. 
 
47. Appointments of judges of ordinary (non-constitutional) courts are not an appropriate subject 
for a vote by Parliament because the danger that political considerations prevail over the objective 
merits of a candidate cannot be excluded. 
 
48. An appropriate method for guaranteeing judicial independence is the establishment of a 
judicial council, which should be endowed with constitutional guarantees for its composition, 
powers and autonomy. 
 
49. Such a Council should have a decisive influence on the appointment and promotion of judges 
and disciplinary measures against them. 
 
50. A substantial element or a majority of the members of the judicial council should be elected 
by the Judiciary itself. In order to provide for democratic legitimacy of the Judicial Council, other 
members should be elected by Parliament among persons with appropriate legal qualifications. 
 
51. A balance needs to be struck between judicial independence and self-administration on the 
one side and the necessary accountability of the judiciary on the other side in order to avoid 
negative effects of corporatism within the judiciary. In this context, it is necessary to ensure that 
disciplinary procedures against judges are carried out effectively and are not marred by undue 
peer restraint. 
 
 

http://www.cpahq.org/cpahq/cpadocs/Latimer%20House%20Principles.pdf
http://www.cpahq.org/cpahq/cpadocs/Latimer%20House%20Principles.pdf
http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2007)028-e
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FIRST STUDY COMMISSION - JUDICIAL ADMINISTRATION AND STATUS OF THE 
JUDICIARY, THE RELATIONSHIP BETWEEN THE EXECUTIVE AND THE JUDICIARY IN A 
DEMOCRATIC SOCIETY: THE QUESTION IS - WHO SHOULD BE MASTER?, International 
Association of Judges (IAJ), 2008 
 
1.) Although many countries' constitutions or constitutional laws adopt the principle of the 
"separation of powers", in fact, in a democratic society, it is inevitable that there should be 
constructive interaction between the executive, legislative and judicial powers of the state. 
 
5.) The structural independence of the judiciary is essential. A lack of such independence may 
influence the independence of the individual judge and therefore infringe a fundamental right of 
the people to have a fair resolution of their disputes. 
 
8.) The answer to the question "Who should be master in a democratic society?" is neither - there 
should be a balance between the executive and the judicial powers, each respecting the power 
of the other in the respective domains according to law. 
 
 
RECOMMENDATION CM/Rec(2010)12 OF THE COMMITTEE OF MINISTERS TO MEMBER 
STATES ON JUDGES: INDEPENDENCE, EFFICIENCY AND RESPONSIBILITIES, Council of 
Europe, 2010 
 
Chapter II ï External independence 
 
18. If commenting on judgesô decisions, the executive and legislative powers should avoid 
criticism that would undermine the independence of or public confidence in the judiciary. They 
should also avoid actions which may call into question their willingness to abide by judgesô 
decisions, other than stating their intention to appeal. 
 
 
CHARTER OF THE COMMONWEALTH, The Commonwealth, 2013 
 
VI. Separation of Powers 
We recognise the importance of maintaining the integrity of the roles of the Legislature, executive 
and Judiciary. These are the guarantors in their respective spheres of the rule of law, the 
promotion and protection of fundamental human rights and adherence to good governance.  

http://www.iaj-uim.org/iuw/wp-content/uploads/2013/02/I-SC-2008-conclusions-E.pdf
http://www.iaj-uim.org/iuw/wp-content/uploads/2013/02/I-SC-2008-conclusions-E.pdf
http://www.iaj-uim.org/iuw/wp-content/uploads/2013/02/I-SC-2008-conclusions-E.pdf
https://wcd.coe.int/ViewDoc.jsp?id=1707137
https://wcd.coe.int/ViewDoc.jsp?id=1707137
http://thecommonwealth.org/sites/default/files/page/documents/CharteroftheCommonwealth.pdf
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II. 3. THE PRINCIPLE OF SEPARATION OF POWERS 

 

THE SIRACUSA DRAFT PRINCIPLES ON THE INDEPENDENCE OF THE JUDICIARY, 1981 
 
Art. 2, par 2, Definition 
Independence of the judiciary means that the judiciary is independent of the executive and 
legislature, and has jurisdiction, directly or by way of review, over all issues of a judicial nature. 
 
 
FIRST STUDY COMMISSION - JUDICIAL ADMINISTRATION AND STATUS OF THE 
JUDICIARY, THE STRUCTURES OF THE JUDICIAL ORGANIZATION IN THE MEMBER-
COUNTRIES OF IAJ, International Association of Judges (IAJ), 1983 
 
(3) That so much marked the independence of the Judiciary from the Legislature and the 
Executive. However, that independence could not be envisaged in the absence of indispensable 
interaction and indeed co-operation with those other two "powers". Thus, in particular, the supply 
of money for courts and tribunals necessarily depended on them. Similarly, the execution of 
judicial decisions depended on the assistance of the Executive. 
 
 
FIRST STUDY COMMISSION - JUDICIAL ADMINISTRATION AND STATUS OF THE 
JUDICIARY,  THE RESPONSIBILITY OF THE JUDGE, International Association of Judges 
(IAJ), 1989 
 
The Responsibility of the Judge 
B. Concerning the relationships between the judicial and the executive branches 
While it is unanimously considered that under no circumstances may a government intervene in 
the adjudication of matters before the courts and tribunals, it is believed that generally there is a 
possibility for government to influence indirectly the work of judges by the manner in which support 
services are provided to them for the fulfilment of their duties. 
 
In this respect the problem of budget preparation is crucial. 
 
The discussion had to conclude to the necessity that qualified representatives of the judiciary be 
involved not only in the preparation of the budget to determine the requirements of the courts, but 
also in discussing them with members of the Government and of Parliament and thereafter that 
the expenditure of the funds so obtained be made under the control of representatives of the 
judiciary. 
 
As regards security of terms, it appears difficult to define a single system by reason of the variety 
of ways in which the institutions are designed and perceived in different countries. 
 
While in several countries it is considered that the impeachment of a judge for serious reasons 
must only occur following the decision of a judicial body not subject to any political interference, 
in other countries it is considered that the procedure of impeachment by joint address of both 
Houses of Parliament offers adequate guarantees. 
 
In any event, the essential consideration must be that such a serious measure as impeachment 
or dismissal should not become a means for exerting pressure on a judge, and thereby impinge 
upon the independence of the judiciary. 

https://drive.google.com/file/d/0B9IcntdtvWj2U0FrZDJoakRZaVk/view?usp=sharing
http://www.iaj-uim.org/iuw/wp-content/uploads/2013/01/I-SC-1983-conclusions-E.pdf
http://www.iaj-uim.org/iuw/wp-content/uploads/2013/01/I-SC-1983-conclusions-E.pdf
http://www.iaj-uim.org/iuw/wp-content/uploads/2013/01/I-SC-1983-conclusions-E.pdf
http://www.iaj-uim.org/iuw/wp-content/uploads/2013/01/I-SC-1989-conclusions-E.pdf
http://www.iaj-uim.org/iuw/wp-content/uploads/2013/01/I-SC-1989-conclusions-E.pdf
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OPINION NO. 1 (2001) OF THE CONSULTATIVE COUNCIL OF EUROPEAN JUDGES (CCJE) 
FOR THE ATTENTION OF THE COMMITTEE OF MINISTERS OF COUNCIL OF EUROPE ON 
STANDARDS CONCERNING THE INDEPENDENCE OF THE JUDICIARY AND THE 
IRREMOVABILITY OF JUDGES, Council of Europe, 2001 
 
The rationales of judicial independence 
 
11. This independence must exist in relation to society generally and in relation to the particular 
parties to any dispute on which judges have to adjudicate. The judiciary is one of three basic and 
equal pillars in the modern democratic state. It has an important role and functions in relation to 
the other two pillars. It ensures that governments and the administration can be held to account 
for their actions, and, with regard to the legislature, it is involved in ensuring that duly enacted 
laws are enforced, and, to a greater or lesser extent, in ensuring that they comply with any relevant 
constitution or higher law (such as that of the European Union). To fulfil its role in these respects, 
the judiciary must be independent of these bodies, which involves freedom from inappropriate 
connections with and influence by these bodies. Independence thus serves as the guarantee of 
impartiality.This has implications, necessarily, for almost every aspect of a judgeôs career: from 
training to appointment and promotion and to disciplining. 
 
 
OPINION NO. 2 (2001) OF THE CONSULTATIVE COUNCIL OF EUROPEAN JUDGES (CCJE) 
FOR THE ATTENTION OF THE COMMITTEE OF MINISTERS OF THE COUNCIL OF EUROPE 
ON THE FUNDING AND MANAGEMENT OF COURTS WITH REFERENCE TO THE 
EFFICIENCY OF THE JUDICIARY AND TO ARTICLE 6 OF EUROPEAN CONVENTION ON 
HUMAN RIGHTS, Council of Europe, 2001 
 
5. The CCJE agreed that although the funding of courts is part of the State budget presented to 
Parliament by the Ministry of Finances, such funding should not be subject to political fluctuations. 
Although the level of funding a country can afford for its courts is a political decision, care must 
always be taken, in a system based on the separation of powers, to ensure that neither the 
executive nor the legislative authorities are able to exert any pressure on the judiciary when 
setting its budget. Decisions on the allocation of funds to the courts must be taken with the strictest 
respect for judicial independence. 
 
 
GUIDANCE FOR PROMOTING JUDICIAL INDEPENDENCE AND IMPARTIALITY, USAID, 
2002 
 
4. Structure of the Judiciary 
As we noted in the introduction to the guide, we are primarily interested in the independence of 
the judiciary from the perspective of the judgesó ability to make decisions impartially, not the 
institutionós structural independence from other branches of government. However, as also noted, 
the structural relationship of the judiciary to the rest of the government inevitably makes judges 
more or less vulnerable to interference. 
 
As with all the other institutional issues related to the judiciary, there is no universally accepted 
approach. The two basic models are 
Ŀ A judiciary which is dependent on an executive department, usually the ministry of justice, for 
administrative and budgetary functions 

https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE%282001%29OP1&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE%282001%29OP1&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE%282001%29OP1&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE%282001%29OP1&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE(2001)OP2&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE(2001)OP2&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE(2001)OP2&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE(2001)OP2&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE(2001)OP2&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
http://pdf.usaid.gov/pdf_docs/PNACM007.pdf
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Ŀ A judiciary which is a separate branch of government and has the same degree of self-
government and budgetary control over its operations as the executive branch has over its 
operations 
 
However, there are many variations on these models, and many countries have tried different 
approaches at different times. The United States follows the second model, as do a few countries 
in Western Europe and many in Latin America. The first model has been dominant in Europe, 
including the United Kingdom. 
 
Although the judiciaries of Europe have achieved high levels of independent decision-making 
under the first model, the trend around the world, including in Europe, has been for countries to 
transfer all or some of the responsibility for judicial administration and budget away from the 
executive. Administrative responsibilities have been vested in either a judicial council, the judiciary 
itself, or, yet another twist, a council within the judiciary. Both Italy and Spain have transferred 
substantial administrative powers from the ministries of justice to judicial councils, and France is 
considering such reforms. Among common law countries, judges in the United Kingdom and 
Canada have been gaining increasing support for calls for greater institutional independence from 
the executive and legislative branches. 
 
Responsibility for management of the judiciary developed along a similar path in the United 
States. Although Justice usually made decisions in consultation with judicial officials, it could, and 
sometimes did, deny financial support in retaliation for decisions contrary to the interests of the 
executive branch. 
 
In response to these concerns, Congress created the Administrative Office of the U.S. Courts, 
supervised by the Judicial Conference, which now includes representatives of all levels of the 
federal judiciary. Under this arrangement, the federal judiciary manages its own funds and 
operations. It also develops its own budget request, which is submitted to the Office of 
Management and Budget (OMB). By law, OMB must include the judiciaryós proposed budget in 
the submission of the presidentËs budget to Congress without change, although OMB is permitted 
to comment on it. 
 
Although there are clear examples of independent judicial decision-making under executive 
branch administration, the trend away from this model demonstrates the concern that power over 
the budget and administration of the courts, especially when coupled with executive control over 
appointments, promotions, and discipline, allows inappropriate influence by the executive. This 
concern can be particularly acute in countries that have a history of executive domination of the 
judiciary, such as former communist states. Additionally, the relationship of the judiciary to other 
branches can influence the publicËs perception and expectations with respect to its independence. 
For example, Kenya's constitution is one of the few in anglophone Africa that does not clearly 
establish the judiciary as a separate branch. The Kenyan contributor to this study stressed that 
this situation has contributed to the perception of the judiciary as a mere appendage of the 
executive. 
 
While placing administrative and budgetary responsibility with the judiciary creates a framework 
that encourages substantive independence, it is by no means sufficient. Problems can arise when 
administrative authority is transferred without first, or simultaneously, developing the interest and 
capacity of judicial leaders to discharge their increased responsibilities effectively, with attention 
to the needs of the lower as well as the higher courts. For example, the lack of professional court 
management in the Basque region in Spain resulted in transfer of administration back to the 
ministry of justice. Throughout the commonwealth, administrative responsibility for the courts has 
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traditionally rested with the chief justice and senior judicial officers. Where the chief justice has 
been independent, the responsibility for administration has tended to strengthen this 
independence. In the absence of such leadership, it is perceived to have been irrelevant. 
 
 
COMMONWEALTH (LATIMER HOUSE) PRINCIPLES ON THE THREE BRANCHES OF 
GOVERNMENT with Annex (Parliamentary Supremacy, Judicial Independence), The 
Commonwealth, 2003 
 
I) The Three Branches of Government 
 
Each Commonwealth countryôs Parliaments, Executives and Judiciaries are the guarantors in 
their respective spheres of the rule of law, the promotion and protection of fundamental human 
rights and the entrenchment of good governance based on the highest standards of honesty, 
probity and accountability. 
 
 
JUDICIAL APPOINTMENTS, Venice Commission, Venice, 16-17 March 2007, CDL-
AD(2007)02 
 
45. In older democracies, the executive power has sometimes a decisive influence on judicial 
appointments. Such systems may work well in practice and allow for an independent judiciary 
because these powers are restrained by legal culture and traditions, which have grown over a 
long time. 
 
46. New democracies, however, did not yet have a chance to develop these traditions, which can 
prevent abuse, and therefore, at least in these countries, explicit constitutional and legal 
provisions are needed as a safeguard to prevent political abuse in the appointment of judges. 
 
47. Appointments of judges of ordinary (non-constitutional) courts are not an appropriate subject 
for a vote by Parliament because the danger that political considerations prevail over the objective 
merits of a candidate cannot be excluded. 
 
 
FIRST STUDY COMMISSION - JUDICIAL ADMINISTRATION AND STATUS OF THE 
JUDICIARY, THE RELATIONSHIP BETWEEN THE EXECUTIVE AND THE JUDICIARY IN A 
DEMOCRATIC SOCIETY: THE QUESTION IS - WHO SHOULD BE MASTER?, International 
Association of Judges (IAJ), 2008 
 
1.) Although many countries' constitutions or constitutional laws adopt the principle of the 
"separation of powers", in fact, in a democratic society, it is inevitable that there should be 
constructive interaction between the executive, legislative and judicial powers of the state. 
 
5.) The structural independence of the judiciary is essential. A lack of such independence may 
influence the independence of the individual judge and therefore infringe a fundamental right of 
the people to have a fair resolution of their disputes. 
 
8.) The answer to the question "Who should be master in a democratic society?" is neither - there 
should be a balance between the executive and the judicial powers, each respecting the power 
of the other in the respective domains according to law. 
 

http://www.cpahq.org/cpahq/cpadocs/Latimer%20House%20Principles.pdf
http://www.cpahq.org/cpahq/cpadocs/Latimer%20House%20Principles.pdf
http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2007)028-e
http://www.iaj-uim.org/iuw/wp-content/uploads/2013/02/I-SC-2008-conclusions-E.pdf
http://www.iaj-uim.org/iuw/wp-content/uploads/2013/02/I-SC-2008-conclusions-E.pdf
http://www.iaj-uim.org/iuw/wp-content/uploads/2013/02/I-SC-2008-conclusions-E.pdf
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RECOMMENDATION CM/Rec(2010)12 OF THE COMMITTEE OF MINISTERS TO MEMBER 
STATES ON JUDGES: INDEPENDENCE, EFFICIENCY AND RESPONSIBILITIES, Council of 
Europe, 2010 
 
Chapter II ï External independence 
18. If commenting on judgesô decisions, the executive and legislative powers should avoid 
criticism that would undermine the independence of or public confidence in the judiciary. They 
should also avoid actions which may call into question their willingness to abide by judgesô 
decisions, other than stating their intention to appeal. 
 
 
CHARTER OF THE COMMONWEALTH, The Commonwealth, 2013 
 
VI. Separation of Powers 
We recognise the importance of maintaining the integrity of the roles of the Legislature, executive 
and Judiciary. These are the guarantors in their respective spheres of the rule of law, the 
promotion and protection of fundamental human rights and adherence to good governance. 
 
 
OPINION NO. 18 (2015) "THE POSITION OF THE JUDICIARY AND ITS RELATION WITH 
THE OTHER POWERS OF STATE IN A MODERN DEMOCRACY", Consultative Council of 
European Judges (CCJE), 2015  
 
VIII: Summary of principal points 
1. The judiciary is one of the three powers of state in a democracy. They are complementary, with 
no one power being ñsupremeò or dominating the others (paragraph 9). 
 
2. In a democratic state, the three powers of the state function as a system of checks and balances 
that holds each accountable in the interest of society as a whole (paragraph 9). 
 
3. The principle of the separation of powers is itself a guarantee of judicial independence. The 
judiciary must be independent to fulfil its constitutional role in relation to the other powers of the 
state, society in general, and the parties to any particular dispute (paragraph 10). 
 
10. With regard to the relations between the three powers of the state: first, judges, like all other 
citizens, are entitled to take part in public debate, provided that it is consistent with maintaining 
their independence and impartiality (paragraph 42).  
 
11. The other powers of the state should recognise the legitimate constitutional function that is 
carried out by the judiciary and ensure it is given sufficient resources to fulfil those functions. 
Analyses and criticisms by one power of state of either of the other powers should be undertaken 
in a climate of mutual respect (paragraph 42). 
 
12. The judiciary must be aware that there are limits to judicial and legal intervention in relation to 
political decisions that have to be made by the legislative and executive powers. Therefore, all 
courts within the judicial power must take care not to step outside the legitimate area for the 
exercise of judicial power (paragraph 40). 
 
13. Decisions of the legislative or executive powers which remove basic safeguards of judicial 
independence are unacceptable even when disguised (paragraph 44). 

https://wcd.coe.int/ViewDoc.jsp?id=1707137
https://wcd.coe.int/ViewDoc.jsp?id=1707137
http://thecommonwealth.org/sites/default/files/page/documents/CharteroftheCommonwealth.pdf
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE%282015%294&Language=lanEnglish&Ver=original&BackColorInternet=DBDCF2&BackColorIntranet=FDC864&BackColorLogged=FDC864
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE%282015%294&Language=lanEnglish&Ver=original&BackColorInternet=DBDCF2&BackColorIntranet=FDC864&BackColorLogged=FDC864
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14. Ministries of Justice must not exert influence on the administration of courts through directors 
of courts and judicial inspections in any way that might endanger judicial independence. The 
presence of officials of the executive within the organising bodies of courts and tribunals should 
be avoided. Such a presence can lead to interference in the judicial function, thus endangering 
judicial independence (paragraphs 48-49).  
 
15. In order to preserve a proper separation of powers, committees of inquiry or investigation 
(whether parliamentary or otherwise), should never interfere with investigations or trials that have 
been or are about to be initiated by judicial authorities. Such non-judicial investigations are never 
a substitute for a judicial process (paragraph 46).    
 
16. The CCJE recommends that legislation of member States clarifies the relationships between 
the powers of the ñOmbudsmanò (or similar agenciesô) and the powers of the courts (paragraph 
47). 
 
18. Analyses and criticisms by one power of state of the other powers should be undertaken in a 
climate of mutual respect. Unbalanced critical commentary by politicians is irresponsible and can 
cause a serious problem. It can undermine public trust and confidence in the judiciary and could, 
in an extreme case, amount to an attack on the constitutional balance of a democratic state 
(paragraph 52). Individual courts and the judiciary as a whole need to discuss ways in which to 
deal with such criticism (paragraph 53). 
 
19. The executive and legislative powers are under a duty to provide all necessary and adequate 
protection where the functions of the courts are endangered by physical attacks or intimidations 
directed at members of the judiciary (paragraph 52). 
 
20. Politicians must never encourage disobedience to judicial decisions let alone, as it has 
happened in certain states, violence against judges (paragraph 52).  
 
 
BEST PRACTICE GUIDE FOR MANAGING SUPREME COURTS, European Union, 2017 

 
V Communication 
C Recommendations anddd best practices 
Establishing a constructive working relationship between the judiciary, the executive and the 
legislature requires a delicate balance that safeguards the separation of powers. 
 
 
  

http://at.gov.lv/files/uploads/files/2_Par_Augstako_tiesu/Starptautiska_sadarbiba/BEST%20PRACTICE%20GUIDE.pdf


88 
 

II. 4. THE JUDICIARY AND THE EXECUTIVE 

 
MINIMUM STANDARDS OF JUDICIAL INDEPENDENCE, International Bar Association 
(IBA), 1982 
 
A JUDGES AND THE EXECUTIVE 
1 a) Individual judges should enjoy personal independence and substantive 
independence. 
b) Personal independence means that the terms and conditions of judicial service are adequately 
secured so as to ensure that individual judges are not subject to executive control. 
c) Substantive independence means that in the discharge of his/her judicial function a judge is 
subject to nothing but the law and the commands of his/her conscience. 
 
2 The Judiciary as a whole should enjoy autonomy and collective independence vis- -̈vis the 
Executive 
 
3 a) Participation in judicial appointments and promotions by the executive or legislature is not 
inconsistent with judicial independence provided that appointments and promotions of judges are 
vested in a judicial body in which members of judiciary and the legal profession form a majority. 
b) Appointments and promotions by a non-judicial body will not be considered inconsistent with 
judicial independence in countries where, by long historic and democratic tradition, judicial 
appointments and promotion operate satisfactorily. 
 
4 a) The Executive may participate in the discipline of judges only in referring complaints against 
judges, or in the initiation of disciplinary proceedings, but not the adjudication of such matters. 
The power to discipline or remove a judge must be vested in an institution, which is independent 
of the Executive. 
b) The power of removal of a judge should preferably be vested in a judicial tribunal. 
c) The Legislature may be vested with the powers of removal of judges, preferably upon a 
recommendation of a judicial commission. 
 
5 The Executive shall not have control over judicial functions. 
 
6 Rules of procedure and practice shall be made by legislation or by the Judiciary in co-operation 
with the legal profession subject to parliamentary approval. 
 
7 The State shall have a duty to provide for the executive of judgements of the Court. The 
Judiciary shall exercise supervision over the execution process. 
 
8 Judicial matters are exclusively within the responsibility of the Judiciary, both in central judicial 
administration and in court level judicial administration. 
 
9 The central responsibility for judicial administration shall preferably be vested in the Judiciary 
or jointly in the Judiciary and the Executive. 
 
10 It is the duty of the State to provide adequate financial resources to allow for the due 
administration of justice. 
 
11 a) Division of work among judges should ordinarily be done under a predetermined plan, which 
can be changed in certain clearly defined circumstances. 

http://www.ibanet.org/Document/Default.aspx?DocumentUid=bb019013-52b1-427c-ad25-a6409b49fe29
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b) In countries where the power of division of judicial work is vested in the Chief Justice, it is not 
considered inconsistent with judicial independence to accord to the Chief Justice the power to 
change the predetermined plan for sound reasons, preferably in consultation with the senior 
judges when practicable. 
c) Subject to (a), the exclusive responsibility for case assignment should be vested in a 
responsible judge, preferably the President of the Court. 
 
12 The power to transfer a judge from one court to another shall be vested in a judicial authority 
and preferably shall be subject to the judgeôs consent, such consent not to be unreasonably 
withheld. 
 
13 Court services should be adequately financed by the relevant government. 
 
14 Judicial salaries and pensions shall be adequate and should be regularly adjusted to account 
for price increases independent of executive control. 
 
15 a) The position of the judges, their independence, their security, and their adequate 
remuneration shall be secured by law. 
b) Judicial salaries cannot be decreased during the judgesô services except as a coherent part of 
an overall public economic measure. 
 
16 The ministers of the government shall not exercise any form of pressure on judges, whether 
overt or covert, and shall not make statements which adversely affect the independence of 
individual judges or of the Judiciary as a whole. 
 
17 The power of pardon shall be exercised cautiously so as to avoid its use as interference 
 
18 a) The Executive shall refrain from any act or omission which pre-empts the judicial resolution 
of a dispute or frustrates the proper execution of a court judgement. 
b) The Executive shall not have the power to close down or suspend the operation of the court 
system at any level. 
 
 
FIRST STUDY COMMISSION - JUDICIAL ADMINISTRATION AND STATUS OF THE 
JUDICIARY, THE STRUCTURES OF THE JUDICIAL ORGANIZATION IN THE MEMBER-
COUNTRIES OF IAJ, International Association of Judges (IAJ), 1983 
 
(3) That so much marked the independence of the Judiciary from the Legislature and the 
Executive. However, that independence could not be envisaged in the absence of indispensable 
interaction and indeed co-operation with those other two "powers". Thus, in particular, the supply 
of money for courts and tribunals necessarily depended on them. Similarly, the execution of 
judicial decisions depended on the assistance of the Executive. 
 
 
MONTREAL DECLARATION, UNIVERSAL DECLARATION ON THE INDEPENDENCE OF 
JUSTICE, International Association of Judicial Independence and World Peace (JIWP), 
1983 
 
Art. 2.04. The judiciary shall be independent of the Executive and Legislative. 
Art. 2.06. b) The Executive shall not have control over judicial functions. 
c) The Executive shall not have the power to close down or suspend the operation of the courts. 

http://www.iaj-uim.org/iuw/wp-content/uploads/2013/01/I-SC-1983-conclusions-E.pdf
http://www.iaj-uim.org/iuw/wp-content/uploads/2013/01/I-SC-1983-conclusions-E.pdf
http://www.iaj-uim.org/iuw/wp-content/uploads/2013/01/I-SC-1983-conclusions-E.pdf
https://drive.google.com/file/d/0B9IcntdtvWj2Tmk5SWtZS3k0MFU/view?usp=sharing
https://drive.google.com/file/d/0B9IcntdtvWj2Tmk5SWtZS3k0MFU/view?usp=sharing
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d) The Executive shall refrain from any act or omission which preempts the judicial resolution of 
a dispute or frustrates the proper execution of a court decision. 
 
Art. 2.08 No legislation or executive decree shall attempt retroactively, to reverse specific court 
decisions, nor to change the composition of the court to affect its decision-making. 
 
 
DRAFT UNIVERSAL DECLARATION ON THE INDEPENDENCE OF JUSTICE (ñSinghvi 
Declarationò), ECOSOC, 1985 
 
Independence 
4. The Judiciary shall be independent of the Executive and Legislature. 
5. (h) The Executive shall not have control over the judicial functions of the courts in the 

administration of justice. 
(i) The Executive shall not have the power to close down or suspend the operation of the 
courts. 
(j) The Executive shall refrain from any act or omission which preempts the judicial 
resolution of a dispute or frustrates the proper execution of a court decision. 

6. No legislation or executive decree shall attempt retroactively to reverse specific court decisions 
or to change the composition of the court to affect its decision-making. 
 
 
BEIJING STATEMENT OF PRINCIPLES OF THE INDEPENDENCE OF THE JUDICIARY IN 
THE LAWASIA REGION, as amended in Manila at 7th Biennial Conferences of Chief 
Justices of Asia and the Pacific, 1997 
 
Independence of the judiciary 
5. It is the duty of the judiciary to respect and observe the proper objectives and functions of the 
other institutions of government. It is the duty of those institutions to respect and observe the 
proper objectives and functions of the judiciary. 
 
Relationship with the Executive 
38. Executive powers which may affect judges in their office, their remuneration or conditions or 
their resources, must not be used so as to threaten or bring pressure upon a particular judge or 
judges. 
 
39. Inducements or benefits should not be offered to or accepted by judges if they affect, or might 
affect, the performance of their judicial functions. 
 
40. The Executive authorities must at all times ensure the security and physical protection of 
judges and their families. 
 
 
OPINION NO. 2 (2001) OF THE CONSULTATIVE COUNCIL OF EUROPEAN JUDGES (CCJE) 
FOR THE ATTENTION OF THE COMMITTEE OF MINISTERS OF THE COUNCIL OF EUROPE 
ON THE FUNDING AND MANAGEMENT OF COURTS WITH REFERENCE TO THE 
EFFICIENCY OF THE JUDICIARY AND TO ARTICLE 6 OF EUROPEAN CONVENTION ON 
HUMAN RIGHTS,  Council of Europe, 2001 
 
5. The CCJE agreed that although the funding of courts is part of the State budget presented to 
Parliament by the Ministry of Finances, such funding should not be subject to political fluctuations. 

http://www.cristidanilet.ro/docs/Shingvi%20Declaration.pdf
http://www.cristidanilet.ro/docs/Shingvi%20Declaration.pdf
https://drive.google.com/file/d/0B9IcntdtvWj2cVV2TG8ySVhrcE0/view?usp=sharing
https://drive.google.com/file/d/0B9IcntdtvWj2cVV2TG8ySVhrcE0/view?usp=sharing
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE(2001)OP2&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE(2001)OP2&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE(2001)OP2&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE(2001)OP2&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE(2001)OP2&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
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Although the level of funding a country can afford for its courts is a political decision, care must 
always be taken, in a system based on the separation of powers, to ensure that neither the 
executive nor the legislative authorities are able to exert any pressure on the judiciary when 
setting its budget. Decisions on the allocation of funds to the courts must be taken with the strictest 
respect for judicial independence. 
 
 
OPINION NO. 3 (2002) OF THE CONSULTATIVE COUNCIL OF EUROPEAN JUDGES (CCJE) 
TO THE ATTENTION OF THE COMMITTEE OF MINISTERS OF THE COUNCIL OF EUROPE 
ON THE PRINCIPLES AND RULES GOVERNING JUDGESË PROFESSIONAL CONDUCT, IN 
PARTICULAR ETHICS, INCOMPATIBLE BEHAVIOUR AND IMPARTIALITY, Council of 
Europe, 2002 
 
A. STANDARDS OF JUDICIAL CONDUCT 
 
1) What standards of conduct should apply to judges? 
 
b. Impartiality and extra-judicial conduct of judges 
 
36. The question of judgesô involvement in a certain governmental activities, such as service in 
the private offices of a minister (cabinet minist®riel), poses particular problems. There is nothing 
to prevent a judge from exercising functions in an administrative department of a ministry (for 
example a civil or criminal legislation department in the Ministry of Justice); however, the matter 
is more delicate with regard to a judge who becomes part of the staff of a ministerôs private office. 
Ministers are perfectly entitled to appoint whomsoever they wish to work in their private office but, 
as the ministerôs close collaborators, such staff participate to a certain extent in the ministerôs 
political activities. In such circumstances, before a judge enters into service in a ministerôs private 
office, an opinion should ideally be obtained from the independent organ responsible for the 
appointment of judges, so that this body could set out the rules of conduct applicable in each 
individual case. 
 
 
COMMONWEALTH (LATIMER HOUSE) PRINCIPLES ON THE THREE BRANCHES OF 
GOVERNMENT with Annex (Parliamentary Supremacy, Judicial Independence), The 
Commonwealth, 2003   
 
IV) Independence of the Judiciary 
 
(d) Interaction, if any, between the executive and the judiciary should not compromise judicial 
independence. 
 
 
PRINCIPLES AND GUIDELINES ON THE RIGHT TO A FAIR TRIAL AND LEGAL 
ASSISTANCE IN AFRICA, African Commision on Human and Peoples Rights, 2003 
 
A. GENERAL PRINCIPLES APPLICABLE TO ALL LEGAL PROCEEDINGS 
 
4) Independent tribunal 
 
g) All judicial bodies shall be independent from the executive branch. 
 

https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE(2002)OP3&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE(2002)OP3&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE(2002)OP3&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE(2002)OP3&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
http://www.cpahq.org/cpahq/cpadocs/Latimer%20House%20Principles.pdf
http://www.cpahq.org/cpahq/cpadocs/Latimer%20House%20Principles.pdf
http://www.achpr.org/instruments/principles-guidelines-right-fair-trial/
http://www.achpr.org/instruments/principles-guidelines-right-fair-trial/
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JUDICIAL APPOINTMENTS, Venice Commission, Venice, 16-17 March 2007, CDL-
AD(2007)02 
 
45. In older democracies, the executive power has sometimes a decisive influence on judicial 
appointments. Such systems may work well in practice and allow for an independent judiciary 
because these powers are restrained by legal culture and traditions, which have grown over a 
long time. 
 
46. New democracies, however, did not yet have a chance to develop these traditions, which can 
prevent abuse, and therefore, at least in these countries, explicit constitutional and legal 
provisions are needed as a safeguard to prevent political abuse in the appointment of judges.  
 
 
FIRST STUDY COMMISSION - JUDICIAL ADMINISTRATION AND STATUS OF THE 
JUDICIARY, THE RELATIONSHIP BETWEEN THE EXECUTIVE AND THE JUDICIARY IN A 
DEMOCRATIC SOCIETY: THE QUESTION IS - WHO SHOULD BE MASTER?, International 
Association of Judges (IAJ), 2008 
 
2.) However in a democratic society based on the rule of law there naturally is a tension between 
the executive, which is controlled by elected politicians and the judiciary, which is (generally) not 
elected but which, in all cases, rightly guards its independence from political interference. 
 
3.) It is dangerous for either the executive or the judicial power of the state to predominate over 
the other. In the first case it can directly threaten judicial independence. In the second it may lead 
for calls to curb judicial powers and so can indirectly threaten judicial independence and the rule 
of law. In either case the rights and freedom of the people would be endangered. 
 
4.) Examples of situations where the balance between the executive and the judicial powers is in 
danger that were cited in discussion were: (a). direct or indirect refusals of the executive to 
acknowledge and act upon decisions of the judiciary, and (b) a misuse of the media by the 
executive against the judiciary. 
 
6.) Proof of structural independence of the judiciary requires an examination in the country 
concerned not only of the relevant legal regulations but also the factual situation. In some 
countries the strictly legal position is amelioration by current practice. However, principle 
effectively observed rather than mere practice is a much safer foundation for an enduring balance 
between the executive and the judicial powers. 
 
 
MT. SCOPUS APPROVED REVISED INTERNATIONAL STANDARDS OF JUDICIAL 
INDEPENDENCE, International Association of Judicial Independence and World Peace, 
2008, 2011, 2012 
 
1. THE JUDICIARY AND THE EXECUTIVE 
 
1.1. The Judiciary as a whole shall be independent. 
 
1.2. Each judge shall enjoy both personal independence and substantive independence: 
 

http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2007)028-e
http://www.iaj-uim.org/iuw/wp-content/uploads/2013/02/I-SC-2008-conclusions-E.pdf
http://www.iaj-uim.org/iuw/wp-content/uploads/2013/02/I-SC-2008-conclusions-E.pdf
http://www.iaj-uim.org/iuw/wp-content/uploads/2013/02/I-SC-2008-conclusions-E.pdf
http://www.jiwp.org/#!mt-scopus-standards/c14de
http://www.jiwp.org/#!mt-scopus-standards/c14de
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1.2.1. Personal independence means that the terms and conditions of judicial service are 
adequately secured by law so as to ensure that individual judges are not subject to executive 
control; and 
 
1.2.2. Substantive independence means that in the discharge of his judicial function, a judge is 
subject to nothing but the law and the commands of his conscience. 
 
1.3. The Judiciary as a whole shall enjoy collective independence and autonomy vis- -̈vis the  
Executive. 
 
1.4. Judicial appointments and promotions by the Executive are not inconsistent with judicial 
independence as long as they are in accordance with Principles 4. 
 
1.5. No executive decree shall reverse specific court decisions, or change the composition of the 
court in order to affect its decision-making. 
 
1.6. The Executive may only participate in the discipline of judges by referring complaints against 
judges, or by the initiation of disciplinary proceedings, but not by the adjudication of such matters. 
 
1.7. The power to discipline or remove a judge must be vested in an institution which is 
independent of the Executive. 
 
1.8. The power of removal of a judge shall preferably be vested in a judicial tribunal. 
 
1.9. The Executive shall not have control over judicial functions. 
 
1.10. Rules of procedure and practice shall be made by legislation or by the Judiciary in 
cooperation with the legal profession, subject to parliamentary approval. 
 
1.11. The state shall have a duty to provide for the execution of judgments of the Court. The 
Judiciary shall exercise supervision over the execution process. 
 
1.12. Judicial matters are exclusively within the responsibility of the Judiciary, both in central 
judicial administration and in court level judicial administration. 
 
1.13. The central responsibility for judicial administration shall preferably be vested in the 
Judiciary or jointly in the Judiciary and the Executive. 
 
1.14. The principle of democratic accountability should be respected and therefore it is legitimate 
for the legislature to play a role in judicial appointments and central administration of justice 
provided that due consideration is given to the principle of judicial independence. 
 
1.15. The process and standards of judicial selection shall give due consideration to the principle 
of fair reflection by the judiciary of the society in all its aspects. 
 
1.15.1. Taking into consideration the principle of fair reflection by the judiciary of the society in all 
its aspects, in the selection of judges, there shall be no discrimination on the grounds of race, 
colour, gender, language, religion, national or social origin, property, birth or status, subject 
however to citizenship requirements. 
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1.16. Candidates for judicial office shall be individuals of integrity and ability, well-trained in the 
law. They shall have equality of access to judicial office. 
 
1.17. It is the duty of the state to provide adequate financial resources to allow for the due 
administration of justice. 
 
1.18. Division of work among judges should ordinarily be done under a predetermined plan, which 
can be changed in certain clearly defined circumstances. 
 
1.18.1. In countries where the power of division of judicial work is vested in the chief justice, it is 
not considered inconsistent with judicial independence to accord to the chief justice the power to 
change the predetermined plan for sound reasons, preferably in consultation with the senior 
judges when practicable. 
 
1.18.2. Subject to 2.18.1, the exclusive responsibility for case assignment should be vested in a 
responsible judge, preferably the President of the Court. 
 
1.19. The power to transfer a judge from one court to another shall be vested in a judicial authority 
according to grounds provided by law  and preferably shall be subject to the judgeôs consent, such 
consent not to be unreasonably withheld. 
 
1.20. Judicial salaries and pensions shall be adequate at all times, fixed by law, and should be 
periodically reviewed  independently of Executive control 
 
1.21. The position of the judges, their independence, their security of tenure, and their adequate 
remuneration shall be entrenched constitutionally or secured by law. 
 
1.22. Judicial salaries, pensions, and benefits cannot be decreased during judgesô service except 
as a coherent part of an overall public economic measure. 
 
1.23. The Ministers of the government shall not exercise any form of pressure on judges, whether 
overt or covert, and shall not make statements which adversely affect the independence of 
individual judges, or of the Judiciary as a whole. 
 
1.24. The power of pardon shall be exercised cautiously so as to avoid its use as an interference 
with judicial decision. 
 
1.25. The Executive shall refrain from any act or omission which pre-empts the judicial resolution 
of a dispute, or frustrates the proper execution of a court judgment. 
 
1.26. The Executive shall not have the power to close down, or suspend, or delay, the operation 
of the court system at any level. 
 
 
AMENDMENTS TO THE MT. SCOPUS INTERNATIONAL STANDARDS OF JUDICIAL 
INDEPENDENCE Approved in Ghent 20 October 2012 
 
Add Standard 9B, PUBLIC INQUIRIES BY JUDGES 
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9B. If a serving member of the judiciary accepts appointment as a Commissioner of Inquiry on 
behalf of Government, he or she does so not in the capacity of a judge but as a public servant in 
public administration. 
 
9B.1 While a serving judge conducts a public inquiry, in accordance with terms of reference stated 
by the Government, he must act impartially and independently of any party interested in the 
substance of the public inquiry. 
 
9B.2 A serving judge who chairs a public inquiry is entitled to insist that all matters of the 
procedure in the conduct of the inquiry shall be at his complete discretion; in particular he or she 
may, according to the applicable law or standards, issue a warning letter to any interested party 
of any complaint that may appear in the Inquiryôs report to Government 
 
9B.3 If an interested party responds to any such warning letter from the public inquiry, the judge 
will consider such response, and if necessary, indicate that it has been considered in the 
preparation of the final report to Government. 
 
9B.4 Upon receiving a request to chair a commission of inquiry, a judge shall carefully consider 
all the ramifications of such appointment before giving consent to said appointment 
 
9B.5 Judges who exercise other functions such as in alternative dispute resolution (ADR), in 
mediation or arbitration, shall act impartially and independently of any party to the relevant 
procedure. 
 
 
BRIJUNI STATEMENT OF THE PRINCIPLES OF THE INDEPENDENCE OF THE JUDICIARY, 

Conference of Chief Justices of Central and Eastern Europe, 14 October, 2015 

 

Relationship with the legislative and executive branches 
33. Legislative and executive powers which may affect judges in their office, their remuneration 
or conditions or their resources, must not be used so as to threaten or bring pressure upon a 
particular judge, particular judges, or judiciary as a whole. 
 
34. Executive authorities must not offer to judges inducements or benefits, nor should such 
inducements or benefits be accepted by judges, if such inducements or benefits might affect the 
performance of their judicial functions. 
 
35. Executive authorities must at all times ensure the security and physical protection of judges 

and their families. These measures include the protection of the courts and of judges who may 

become, or are victims of, threats or acts of violence. 

 

 
BEST PRACTICE GUIDE FOR MANAGING SUPREME COURTS, European Union, 2017 
 

V Communication  

C. Recommendation and best practices 

Establishing a constructive working relationship between the judiciary, the executive and the 

legislature requires a delicate balance that safeguards the separation of powers. 

http://ceeliinstitute.org/brijuni-statement/
http://at.gov.lv/files/uploads/files/2_Par_Augstako_tiesu/Starptautiska_sadarbiba/BEST%20PRACTICE%20GUIDE.pdf
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- Consult the Supreme Court regarding proposed legislation that affects the Supreme Court.  

With regard to legislation that affects the judiciary, the latter must be able to communicate with 

the executive and the legislature. The Supreme Court should therefore be consulted by the 

executive or the legislature when it concerns legislation that affects the Supreme Court. This 

consultation can be done by sending a draft of the legislation to the Supreme Court, by organising 

meetings with the stakeholders, etc. 

- When consulted, the Supreme Court must refrain from public policy debates or giving 

political opinions. 

To respect the powers of the legislature and the executive, the Supreme Court must be careful 

not to give an opinion as to the validity of the proposed law.  

- In order to make the legislature and the executive aware of problems resulting from certain 

legislation, Supreme Courts may indicate these problems in their rulings and annual 

reports.  

If Supreme Courts face a problem during the adjudication of cases, they may indicate this in their 

ruling. Furthermore, they might also point out these problems in the annual report in a general 

way and not related to a specific case. The organisation of a working group with the aim to analyse 

the case law and the publication of the report of this meeting on the Courtôs website, also seems 

to be an acceptable way of communicating problems to the executive and legislature. 

VI. the Role of Councils for the Judiciary 

I . Competences concerning legislative acts regarding the judiciary 

Recommendations and best practices 

- The Council may not only provide opinion on the existing legislative framework, but should 

also have the possibility to express its opinion on the regulation of the judiciary in the 

future.  
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II. 5. THE JUDICIARY AND THE LEGISLATURE 

 
MINIMUM STANDARDS OF JUDICIAL INDEPENDENCE, International Bar Association 
(IBA), 1982 
 
B - Judges and the Legislature 
19. The Legislature shall not pass legislation which retroactively reverses specific court decisions. 
 
20. a) Legislation introducing changes in the terms and conditions of judicial services shall not be 
applied to judges holding office at the time of passing the legislation unless the changes improve 
the terms of service. 
b) In case of legislation reorganising courts, judges serving in these courts shall not be affected, 
except for their transfer to another court of the same status. 
 
 
MONTREAL DECLARATION, UNIVERSAL DECLARATION ON THE INDEPENDENCE OF 
JUSTICE, International Association of Judicial Independence and World Peace (JIWP), 
1983 
 
2.04. The judiciary shall be independent of the Executive and Legislative. 
 
2.08 No legislation or executive decree shall attempt retroactively, to reverse specific court 
decisions, nor to change the composition of the court to affect its decision-making. 
 
 
DRAFT UNIVERSAL DECLARATION ON THE INDEPENDENCE OF JUSTICE (ñSinghvi 
Declarationò), ECOSOC, 1985 
 
Independence 
4. The Judiciary shall be independent of the Executive and Legislature. 
6. No legislation or executive decree shall attempt retroactively to reverse specific court decisions 
or to change the composition of the court to affect its decision-making. 
 
 
FIRST STUDY COMMISSION - JUDICIAL ADMINISTRATION AND STATUS OF THE 
JUDICIARY, HOW TO PROTECT JUDGES FROM EXTERNAL POLITICAL, ECONOMICAL 
AND SOCIAL INFLUENCES AND FROM VIOLENCE; WITH PARTICULAR REGARD TO THE 
RESPECT DUE TO THE JUDGEMENTS OF THE COURTS AND TO THE SOCIAL STATUS OF 
THE JUDGES, International Association of Judges (IAJ), 1990 
 
In several countries personal insults are directed at some judges. It is to be deplored that in some 
instances such attacks come even from members of Parliament. 
 
All members were agreed, that a judge who finds himself the target of such attacks is unable 
personally to defend himself. Moreover, the means available to him, whether the right of reply in 
the press, a civil action brought in the courts or a criminal action, fail to yield the desired results. 
Exercise of the right of reply more often than not leads to the making of a further even more 
disagreeable reply; a civil action is much too slow and sometimes even risky, in that the judge 
called upon to hand down the decision will hesitate to pass judgement for fear of being accused 
of partiality. 
 

http://www.ibanet.org/Document/Default.aspx?DocumentUid=bb019013-52b1-427c-ad25-a6409b49fe29
https://drive.google.com/file/d/0B9IcntdtvWj2Tmk5SWtZS3k0MFU/view?usp=sharing
https://drive.google.com/file/d/0B9IcntdtvWj2Tmk5SWtZS3k0MFU/view?usp=sharing
http://www.cristidanilet.ro/docs/Shingvi%20Declaration.pdf
http://www.cristidanilet.ro/docs/Shingvi%20Declaration.pdf
http://www.iaj-uim.org/iuw/wp-content/uploads/2013/01/I-SC-1990-conclusions-E.pdf
http://www.iaj-uim.org/iuw/wp-content/uploads/2013/01/I-SC-1990-conclusions-E.pdf
http://www.iaj-uim.org/iuw/wp-content/uploads/2013/01/I-SC-1990-conclusions-E.pdf
http://www.iaj-uim.org/iuw/wp-content/uploads/2013/01/I-SC-1990-conclusions-E.pdf
http://www.iaj-uim.org/iuw/wp-content/uploads/2013/01/I-SC-1990-conclusions-E.pdf
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BEIJING STATEMENT OF PRINCIPLES OF THE INDEPENDENCE OF THE JUDICIARY IN 
THE LAWASIA REGION, as amended in Manila at 7th Biennial Conferences of Chief 
Justices of Asia and the Pacific, 1997 
 
5. Independence of the judiciary 
It is the duty of the judiciary to respect and observe the proper objectives and functions of the 
other institutions of government. It is the duty of those institutions to respect and observe the 
proper objectives and functions of the judiciary. 
 
 
OPINION NO. 2 (2001) OF THE CONSULTATIVE COUNCIL OF EUROPEAN JUDGES (CCJE) 
FOR THE ATTENTION OF THE COMMITTEE OF MINISTERS OF THE COUNCIL OF EUROPE 
ON THE FUNDING AND MANAGEMENT OF COURTS WITH REFERENCE TO THE 
EFFICIENCY OF THE JUDICIARY AND TO ARTICLE 6 OF EUROPEAN CONVENTION ON 
HUMAN RIGHTS,  Council of Europe, 2001 
 
5. The CCJE agreed that although the funding of courts is part of the State budget presented to 
Parliament by the Ministry of Finances, such funding should not be subject to political fluctuations. 
Although the level of funding a country can afford for its courts is a political decision, care must 
always be taken, in a system based on the separation of powers, to ensure that neither the 
executive nor the legislative authorities are able to exert any pressure on the judiciary when 
setting its budget. Decisions on the allocation of funds to the courts must be taken with the strictest 
respect for judicial independence. 
 
10. Although the CCJE cannot ignore the economic disparities between countries, the 
development of appropriate funding for courts requires greater involvement by the courts 
themselves in the process of drawing up the budget. The CCJE agreed that it was therefore 
important that the arrangements for parliamentary adoption of the judicial budget include a 
procedure that takes into account judicial views. 
 
11. One form which this active judicial involvement in drawing up the budget could take would be 
to give the independent authority responsible for managing the judiciary ï in countries where such 
an authority exists1 ï a co-ordinating role in preparing requests for court funding, and to make this 
body Parliamentôs direct contact for evaluating the needs of the courts. It is desirable for a body 
representing all the courts to be responsible for submitting budget requests to Parliament or one 
of its special committees. 
 
 
OPINION NO. 3 (2002) OF THE CONSULTATIVE COUNCIL OF EUROPEAN JUDGES (CCJE) 
TO THE ATTENTION OF THE COMMITTEE OF MINISTERS OF THE COUNCIL OF EUROPE 
ON THE PRINCIPLES AND RULES GOVERNING JUDGESË PROFESSIONAL CONDUCT, IN 
PARTICULAR ETHICS, INCOMPATIBLE BEHAVIOUR AND IMPARTIALITY, Council of 
Europe, 2002 
 
A. STANDARDS OF JUDICIAL CONDUCT 
 
1) What standards of conduct should apply to judges? 
 
b. Impartiality and extra-judicial conduct of judges 
 

https://drive.google.com/file/d/0B9IcntdtvWj2cVV2TG8ySVhrcE0/view?usp=sharing
https://drive.google.com/file/d/0B9IcntdtvWj2cVV2TG8ySVhrcE0/view?usp=sharing
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE(2001)OP2&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE(2001)OP2&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE(2001)OP2&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE(2001)OP2&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE(2001)OP2&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE(2001)OP2&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3#P54_6826
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE(2002)OP3&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE(2002)OP3&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE(2002)OP3&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE(2002)OP3&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3
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34. However, judges should be allowed to participate in certain debates concerning national 
judicial policy. They should be able to be consulted and play an active part in the preparation of 
legislation concerning their statute and, more generally, the functioning of the judicial system. This 
subject also raises the question of whether judges should be allowed to join trade unions. Under 
their freedom of expression and opinion, judges may exercise the right to join trade unions 
(freedom of association), although restrictions may be placed on the right to strike. 
 
 
BANGALORE PRINCIPLE ON JUDICIAL CONDUCT, adopted by the Judicial Group on 
Strengthening Judicial Integrity, as revised at the Round Table Meeting of Chief Justices  
held at the Peace Palace, The Hague, November 25-26, 2002 
 
1.3. A judge shall not only be free from inappropriate connections with, and influence by, the 
executive and legislative branches of government, but must also appear to a reasonable observer 
to be free therefrom. 
 
 
COMMONWEALTH (LATIMER HOUSE) PRINCIPLES ON THE THREE BRANCHES OF 
GOVERNMENT with Annex (Parliamentary Supremacy, Judicial Independence), The 
Commonwealth, 2003  
 
II) Parliament and the Judiciary  
 
(a) Relations between parliament and the judiciary should be governed by respect for parliamentôs 
primary responsibility for law making on the one hand and for the judiciaryôs responsibility for the 
interpretation and application of the law on the other hand. 
 
(b) Judiciaries and parliaments should fulfill their respective but critical roles in the promotion of 
the rule of law in a complementary and constructive manner.  
 
 
JUDICIAL APPOINTMENTS, Venice Commission, Venice, 16-17 March 2007, CDL-
AD(2007)02 
 
47. Appointments of judges of ordinary (non-constitutional) courts are not an appropriate subject 
for a vote by Parliament because the danger that political considerations prevail over the objective 
merits of a candidate cannot be excluded. 
 
 
MT. SCOPUS APPROVED REVISED INTERNATIONAL STANDARDS OF JUDICIAL 
INDEPENDENCE, International Association of Judicial Independence and World Peace, 
2008, 2011, 2012 
 
1. THE JUDICIARY AND THE LEGISLATURE 
 
1.1. The Legislature shall not pass legislation which reverses specific court decisions. 
 
1.2. Legislation introducing changes in the terms and conditions of judicial service shall not be 
applied to judges holding office at the time of passing the legislation unless the changes improve 
the terms of service and are generally applied. 
 

http://www.unodc.org/pdf/crime/corruption/judicial_group/Bangalore_principles.pdf
http://www.cpahq.org/cpahq/cpadocs/Latimer%20House%20Principles.pdf
http://www.cpahq.org/cpahq/cpadocs/Latimer%20House%20Principles.pdf
http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2007)028-e
http://www.jiwp.org/#!mt-scopus-standards/c14de
http://www.jiwp.org/#!mt-scopus-standards/c14de
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1.3. In case of legislation reorganising or abolishing courts, judges serving in these courts shall 
not be affected, except for their transfer to another court of the same or materially comparable 
status. 
 
1.4. Everyone shall have the right to be tried expeditiously by the established ordinary courts or 
judicial tribunals under law, subject to review by the courts. 
 
1.5. Part-time judges should be appointed only with proper safeguards secured by law. 
 
1.6. The Legislature may be vested with the powers of removal of judges, upon a recommendation 
of a judicial commission or pursuant to constitutional provisions or validly enacted legislation. 
 
 
BRIJUNI STATEMENT OF THE PRINCIPLES OF THE INDEPENDENCE OF THE JUDICIARY, 
Conference of Chief Justices of Central and Eastern Europe, 14 October, 2015 
 
Resources 
37. Judges and judicial authorities should have the right to play an active part in the preparation 
of legislation concerning their statute and, more generally, the functioning of the judicial system. 
Any draft legislation concerning the status of judges, the administration of justice and other draft 
legislation likely to have an impact on the judiciary, independence of the judiciary or guarantees 
of citizensô access to justice should be considered by the legislative branch only after obtaining 
the opinion of the competent authority of the judiciary. 
 
 
PARIS DECLARATION ON RESILIENT JUSTICE, ENCJ, 2017 
 
1. There is a strong need for resilient justice systems which can withstand external pressure whilst 
at the same time having the ability to adjust to the changing needs of society.  
 
2. The outcomes of ENCJ Ӣs activities and developments across Europe show that these are 
challenging times for justice systems throughout Europe and, specifically, the judiciaries which 
operate within those systems. Respect for fair and impartial courts, as the key components of an 
independent judiciary, is being challenged in a number of countries. The Judiciaries will have to 
stand together to emphasise the role and position of the Judiciary. Councils for the Judiciary have 
a pivotal role in this regard. 
 
3. The application of the ENCJ Independence and Accountability indicators show that there is still 
room for improvement in this field. The perspective of court users is largely lacking, whilst the 
perception of corruption persists. Funding of the judiciary is generally not well arranged, and 
judiciaries are dependent on discretionary decisions by governments. Court management is still 
often in the hands - directly or indirectly - of Ministries of Justice. On a more positive note, judges 
are generally positive about their independence and in nearly all countries trust in the judiciary is 
higher than trust in the other state powers.  
 
 
BEST PRACTICE GUIDE FOR MANAGING SUPREME COURTS, European Union, 2017 
 

V Communication 

8. Expressing the JudiciaryËs opinions to Parliament and the Executive 

http://ceeliinstitute.org/brijuni-statement/
http://at.gov.lv/files/uploads/files/2_Par_Augstako_tiesu/Starptautiska_sadarbiba/BEST%20PRACTICE%20GUIDE.pdf
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C: Recommendation and best practices 

Establishing a constructive working relationship between the judiciary, the executive and the 

legislature requires a delicate balance that safeguards the separation of powers. 

- Consult the Supreme Court regarding proposed legislation that affects the Supreme Court.  

With regard to legislation that affects the judiciary, the latter must be able to communicate with 

the executive and the legislature. The Supreme Court should therefore be consulted by the 

executive or the legislature when it concerns legislation that affects the Supreme Court. This 

consultation can be done by sending a draft of the legislation to the Supreme Court, by organising 

meetings with the stakeholders, etc. 

- When consulted, the Supreme Court must refrain from public policy debates or giving 

political opinions. 

To respect the powers of the legislature and the executive, the Supreme Court must be careful 

not to give an opinion as to the validity of the proposed law.  

- In order to make the legislature and the executive aware of problems resulting from certain 

legislation, Supreme Courts may indicate these problems in their rulings and annual 

reports.  

If Supreme Courts face a problem during the adjudication of cases, they may indicate this in their 

ruling. Furthermore, they might also point out these problems in the annual report in a general 

way and not related to a specific case. The organisation of a working group with the aim to analyse 

the case law and the publication of the report of this meeting on the Courtôs website, also seems 

to be an acceptable way of communicating problems to the executive and legislature. 

 

VI. the Role of Councils for the Judiciary 

I . Competences concerning legislative acts regarding the judiciary 

Recommendations and best practices 

The Council may not only provide opinion on the existing legislative framework, but should also 
have the possibility to express its opinion on the regulation of the judiciary in the future. 
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II. 6. MEDIA AND THE JUDICIARY 

 
MINIMUM STANDARDS OF JUDICIAL INDEPENDENCE, International Bar Association 
(IBA), 1982 
 
E - The press, the judiciary and the courts 
33. It should be recognised that judicial independence does not render the judges free from public 
accountability, however, the press and other institutions should be aware of the potential conflict 
between judicial independence and excessive pressure on judges. 
 
34. The press should show restraint in publications on pending cases where such publication may 
influence the outcome of the case. 
 
 
FIRST STUDY COMMISSION - JUDICIAL ADMINISTRATION AND STATUS OF THE 
JUDICIARY, HOW TO PROTECT JUDGES FROM EXTERNAL POLITICAL, ECONOMICAL 
AND SOCIAL INFLUENCES AND FROM VIOLENCE; WITH PARTICULAR REGARD TO THE 
RESPECT DUE TO THE JUDGEMENTS OF THE COURTS AND TO THE SOCIAL STATUS OF 
THE JUDGES, International Association of Judges (IAJ), 1990 
 
In several countries personal insults are directed at some judges. It is to be deplored that in some 
instances such attacks come even from members of Parliament. 
 
All members were agreed, that a judge who finds himself the target of such attacks is unable 
personally to defend himself. Moreover, the means available to him, whether the right of reply in 
the press, a civil action brought in the courts or a criminal action, fail to yield the desired results. 
Exercise of the right of reply more often than not leads to the making of a further even more 
disagreeable reply; a civil action is much too slow and sometimes even risky, in that the judge 
called upon to hand down the decision will hesitate to pass judgement for fear of being accused 
of partiality. 
 
(a) The fears possibly aroused by such behaviour may lead the judges, concerned to refrain from 
reacting to the perpetrators of such attacks (journalists and others). Such an attitude would 
amount to the very negation of independence. 
 
(b) If such attacks increase in number, they could jeopardise the confidence which the public must 
have in its judiciary. 
For these reasons, it is vital that such slurs on the honour and reputation of judges should not be 
allowed to continue without anything being done. 
Some members were of the opinion that it was for the associations representing judges to take 
up the defence of those who are unjustly attacked. In this case those associations must be legally 
authorised to take action, even to go to court. 
 
Others were of the opinion that the defence of judges was a matter that should be taken care of 
by the judiciary itself, perhaps even at the highest level, such as the Supreme Court or those 
vested with the highest responsibilities within this court. 
 
Some other members took the view that it was better to refrain from doing anything and not to 
draw attention to each passing attack; however, where a continuing campaign by the press was 
involved, these members felt that defamatory attacks should be made the subject of criminal 
prosecutions, brought either by the Attorney-General or the Director of Public Prosecutions. What 

http://www.ibanet.org/Document/Default.aspx?DocumentUid=bb019013-52b1-427c-ad25-a6409b49fe29
http://www.iaj-uim.org/iuw/wp-content/uploads/2013/01/I-SC-1990-conclusions-E.pdf
http://www.iaj-uim.org/iuw/wp-content/uploads/2013/01/I-SC-1990-conclusions-E.pdf
http://www.iaj-uim.org/iuw/wp-content/uploads/2013/01/I-SC-1990-conclusions-E.pdf
http://www.iaj-uim.org/iuw/wp-content/uploads/2013/01/I-SC-1990-conclusions-E.pdf
http://www.iaj-uim.org/iuw/wp-content/uploads/2013/01/I-SC-1990-conclusions-E.pdf
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they in particular had in mind was the contempt of court procedure as it existed in the Common 
law countries and Israel. In conclusion, everyone was agreed as to the indispensability of a 
reaction, but that such a reaction would have to be tailored to the institutions and customs of each 
country. 
 
 
FIRST STUDY COMMISSION - JUDICIAL ADMINISTRATION AND STATUS OF THE 
JUDICIARY, PARTICIPATION OF THE JUDICIAL POWER IN THE ADMINISTRATION OF 
JUSTICE, International Association of Judges (IAJ), 1994 
 
[..] the independence of the judge should be a reality, thanks to the measures which are being 
taken in order to permit a full exercise of his function, but also in order to safeguard the 
appearance of independence in the eyes of the public. This appearance, which must also be a 
reality, is essential to the confidence of the public in the judiciary. 
 
 
THIRD STUDY COMMISSION - CRIMINAL LAW AND PROCEDURE, FINAL REPORT, THE 
INFLUENCE OF THE PRESS AND OTHER MEDIA UPON THE INTEGRITY AND FREEDOM 
OF OPINION OF THE MEMBERS OF THE JUDICIARY IN CRIMINAL JUSTICE MATTERS, 
International Association of Judges (IAJ), 1999 
 
Conclusions 
1. There was a consensus that the best way of reacting to media pressure is to have a strong 
professional association which has enough independence to ensure that appointments or 
promotions are made strictly according to personal and professional qualities. 
 
2. In the same vein, most participants agreed that a professional association was better placed 
than the ministry of justice to defend a judge against unfair treatment by the media even if, (as in 
France) the judge's legal costs are met by the ministry. A supreme council of judges (in whatever 
form it is constituted or known) is considered unsuitable because it is too political, too academic 
or too heavily involved with judicial discipline. Legal action by a professional association would 
require the consent of the judge concerned and must be used sparingly in the most obvious cases. 
A group insurance policy may be the most appropriate means of covering the costs, with domestic 
law amended where necessary to allow such action to be brought by a professional association. 
 
3. Notwithstanding the freedom of the press, we have seen that there are very different 
approaches within judicial systems. For instance in Sweden the press have access to the case 
file as soon as a case is committed for trial. In many countries, television cameras are forbidden 
in courts; in others, permission for them may be given by the judge or judges hearing the case. 
The majority expressed the wish that an agreement should be reached with the media by which 
at least the preliminary phase of criminal procedures could be protected from undue 
personalization of those members of the judiciary who are involved. We are glad to record that 
there remain countries where the relationship between the courts and the press is still 
characterized by mutual respect. 
 
 
GLOBAL BEST PRACTICES: JUDICIAL INTEGRITY STANDARDS AND CONSENSUS 
PRINCIPLES, IFES, 2004 
 
iii. Right to an Effective Remedy 
b. Conditions of Independence 

http://www.iaj-uim.org/iuw/wp-content/uploads/2013/01/I-SC-1994-conclusions-E.pdf
http://www.iaj-uim.org/iuw/wp-content/uploads/2013/01/I-SC-1994-conclusions-E.pdf
http://www.iaj-uim.org/iuw/wp-content/uploads/2013/01/I-SC-1994-conclusions-E.pdf
http://www.iaj-uim.org/iuw/wp-content/uploads/2013/01/III-SC-1999-conclusions-E.pdf
http://www.iaj-uim.org/iuw/wp-content/uploads/2013/01/III-SC-1999-conclusions-E.pdf
http://www.iaj-uim.org/iuw/wp-content/uploads/2013/01/III-SC-1999-conclusions-E.pdf
http://www.ifes.org/publication/e34efa3403c4f206c11404a6fbc37cd0/WhitePaper_1_FINAL.pdf
http://www.ifes.org/publication/e34efa3403c4f206c11404a6fbc37cd0/WhitePaper_1_FINAL.pdf
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Requirement of impartiality and independence means that courts must decide cases exclusively 
on the basis of facts and in accordance with the law. Moreover, it must refrain from prejudging 
the case, due to either personal convictions or outside influences. The most problematic pressure 
group is probably the media. Indeed, through extensive coverage of investigations and criminal 
trials the media may exceed its informative role. Media justice must be prevented because it 
undermines principles such as the presumption of innocence or the impartiality of the tribunal, 
which are at the core of the justice system. 
 
 
REPORT ON THE INDEPENDENCE OF THE JUDICIAL SYSTEM PART I: THE 
INDEPENDENCE OF JUDGES, Venice Commission, Venice, 12-13 March 2010 CDL-
AD(2010)004 
 
14. In order to shield the judicial process from undue pressure, one should consider the 
application of the principle of ñsub judiceò, which should be carefully defined, so that an 
appropriate balance is struck between the need to protect the judicial process on the one hand 
and freedom of the press and open discussion of matters of public interest on the other. 
 
 
MT. SCOPUS APPROVED REVISED INTERNATIONAL STANDARDS OF JUDICIAL 
INDEPENDENCE, International Association of Judicial Independence and World Peace, 
2008, 2011, 2012 
 
6. THE MEDIA AND THE JUDICIARY 
 
6.1. It should be recognized that judicial independence does not render judges free from public 
accountability, however, the media and other institutions should show respect for judicial 
independence and exercise restrain in criticism of judicial decisions. 
 
6.2. While recognising the general right of freedom of expression of all citizens, a judge should 
not interview directly with the general media. If a judge needs to respond to the media in regard 
to a media report or inquiry, it shall be done via a spokesperson assigned by the court or a judge 
specifically assigned by the court for this purpose. In exceptional circumstances a judge may 
respond directly to the media if  that judge's direct response will prevent an irreparable damage. 
 
6.3. The media should show responsibility and restraint in publications on pending cases where 
such publication may influence the outcome of the case. 
 
6.4. A judge shall not knowingly, while a proceeding is, or could come before the judge, make any 
comment that might reasonably be expected to affect the outcome of such proceeding or impair 
the manifest fairness of the process. Nor shall the judge make any comment in public or otherwise 
that might affect the fair trial of any person or issue. 
 
 
BRIJUNI STATEMENT OF THE PRINCIPLES OF THE INDEPENDENCE OF THE JUDICIARY, 
Conference of Chief Justices of Central and Eastern Europe, 14 October, 2015 

 
Relationship with the media 
39.The media and the judiciary each rely upon the support of the other: just as the courts support 
the right of the media to investigate and publish information, the media plays an important role in 
promoting and maintaining public respect for the judiciary. The judiciary recognizes that the 

http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD%282010%29004-e
http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD%282010%29004-e
http://www.jiwp.org/#!mt-scopus-standards/c14de
http://www.jiwp.org/#!mt-scopus-standards/c14de
http://ceeliinstitute.org/brijuni-statement/
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publicôs right to be informed about judicial decisions and public accountability of judges 
necessitate appropriate media coverage of judicial acts and conduct. To that end judicial 
processes should be transparent except where confidentiality is required by law. 
 
40.The media should respect and uphold the independence and impartiality of the judiciary and 
appreciate that public support for the judiciary and judicial decisions is necessary to the judicial 
function and of great benefit to society. 
 
41.Media criticism of judges, judicial acts and judicial opinions is appropriate, provided that the 
media does not attempt to persuade a judge or judges to reach a particular conclusion.  
 
42.The media should refrain from unfair and ill-founded criticism of the judiciary. Whenever 
criticism by the media of a judge or a judgeôs decision is unfair or ill-founded, a response on behalf 
of the judge is appropriate. Becausea judge is constrained from publicly commenting on the 
judgeôs cases, the response should be made by court spokespersons, judgesô associations, bar 
associations and other entities outside the judiciary. 
 
 
BEST PRACTICE GUIDE FOR MANAGING SUPREME COURTS, European Union, 2017 

 

V Communication 

Recommendations and best practices 

- Issue press releases related to important cases, activities, events, etc.  

The practice of providing press releases to the media must be encouraged. Dialogue with the 
public and correctly informing the public are of crucial importance to improving the knowledge of 
citizens about the law and increasing their confidence in the judiciary. The judiciary should 
therefore actively reach out to the media and the public. 

- Make the press division responsible for the preparation of press releases. If the press 
release relates to a case, the press division should select and prepare the press release 
in close cooperation with the judges who rendered the decision.  

- Host a website which contains general information about the court as well as more 
practical information and press releases. 

- If social media are used, develop a strategy and policy. 
- Do not use private channels of communication for Court-related activities  

Judges or other legal staff should not use private channels of communication (e.g. Facebook or 
Twitter) on topics related to the Courtôs activities, to prevent them being perceived as partial. They 
are, however, allowed to use social media regarding private matters, taking into account the 
general ethical codes.   

  

http://at.gov.lv/files/uploads/files/2_Par_Augstako_tiesu/Starptautiska_sadarbiba/BEST%20PRACTICE%20GUIDE.pdf
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II. 7. FINAL CHARACTER OF JUDICIAL DECISIONS 

 
MINIMUM STANDARDS OF JUDICIAL INDEPENDENCE, International Bar Association 
(IBA), 1982 
 
A Judges and the Executive 
7. The State shall have a duty to provide for the executive of judgements of the Court. The 
Judiciary shall exercise supervision over the execution process. 
 
 
BEST PRINCIPLES ON THE INDEPENDENCE OF THE JUDICIARY, Adopted by the 7th UN 
Congress on the Prevention of Crime and the Treatment of Offenders, 1985 
 
4. Independence of the judiciary 
There shall not be any inappropriate or unwarranted interference with the judicial process, nor 
shall judicial decisions by the courts be subject to revision. This principle is without prejudice to 
judicial review or to mitigation or commutation by competent authorities of sentences imposed by 
the judiciary, in accordance with the law. 
 
 
FIRST STUDY COMMISSION - JUDICIAL ADMINISTRATION AND STATUS OF THE 
JUDICIARY, FINAL REPORT, THE INDEPENDENCE OF THE INDIVIDUAL JUDGE WITHIN 
HIS OWN ORGANIZATION, International Associatoin of Judges (IAJ), 2000 
 
It is crucial to judicial independence that changes to a judge's decision may only be made by the 
judiciary itself, normally by appeal. Administrative measures of quality control, whether from 
without or within the judiciary, must not take the place of appeal or give that impression. Otherwise 
the way would be open to influencing the judiciary. 
 
 
DECLARATION OF MINIMAL PRINCIPLES ABOUT JUDICIARIES AND JUDGESô 
INDEPENDENCE IN LATIN AMERICA, Campeche, April 2008 
 
I. GENERAL PRINCIPLES 
 
2. As independence and impartiality of a concrete judge is indispensable for the correct exercise 
of a jurisdictional function, these qualities shall be preserved in the internal environment of the 
Judiciaries so that they do not result affected directly or indirectly by the exercise of disciplinary 
activities, indictment activities or the activities corresponding to the ruling of the same power. 
Judges shall receive the guarantee that, due to their jurisdictional activity and the way in which 
they decide the causes trusted to them, they shall not be rewarded or punished, and that those 
decisions are only going to be subjected to the revision of superior courts as it is indicated by their 
own internal rights. 
 
 
RECOMMENDATION CM/Rec(2010)12 OF THE COMMITTEE OF MINISTERS TO MEMBER 
STATES ON JUDGES: INDEPENDENCE, EFFICIENCY AND RESPONSIBILITIES, Council of 
Europe, 2010 
 
Chapter I ï General aspects 
 

http://www.ibanet.org/Document/Default.aspx?DocumentUid=bb019013-52b1-427c-ad25-a6409b49fe29
http://www.ohchr.org/EN/ProfessionalInterest/Pages/IndependenceJudiciary.aspx
http://www.iaj-uim.org/iuw/wp-content/uploads/2013/02/I-SC-2000-conclusions-E.pdf
http://www.iaj-uim.org/iuw/wp-content/uploads/2013/02/I-SC-2000-conclusions-E.pdf
http://www.iaj-uim.org/iuw/wp-content/uploads/2013/02/I-SC-2000-conclusions-E.pdf
http://scm.oas.org/pdfs/2014/CP32727EDECLARATION.pdf
http://scm.oas.org/pdfs/2014/CP32727EDECLARATION.pdf
https://wcd.coe.int/ViewDoc.jsp?id=1707137
https://wcd.coe.int/ViewDoc.jsp?id=1707137


107 
 

6. Judges should have sufficient powers and be able to exercise them in order to carry out their 
duties and maintain their authority and the dignity of the court. All persons connected with a case, 
including public bodies or their representatives, should be subject to the authority of the judge. 
 
Chapter II ï External independence 
 
16. Decisions of judges should not be subject to any revision other than appellate or re-opening 
proceedings, as provided for by law. 
 
17. With the exception of decisions on amnesty, pardon or similar measures, the executive and 
legislative powers should not take decisions which invalidate judicial decisions.  
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II. 8. INDEPENDENCE AS TO ADMINISTRATIVE MATTERS 

 
THE SIRACUSA DRAFT PRINCIPLES ON THE INDEPENDENCE OF THE JUDICIARY, 1981 
 
IV. Posting. Transfer and Promotion Posting 
Art. 8 The assignment of a judge to a post within the court to which he is appointed is an internal 
administrative function to be carried out by the court itself. 
 
 
MINIMUM STANDARDS OF JUDICIAL INDEPENDENCE, International Bar Association 
(IBA), 1982 
 
A Judges and the Executive 
8. Judicial matters are exclusively within the responsibility of the Judiciary, both in central judicial 
administration and in court level judicial administration. 
 
9. The central responsibility for judicial administration shall preferably be vested in the Judiciary 
or jointly in the Judiciary and the Executive. 
 
10. It is the duty of the State to provide adequate financial resources to allow for the due 
administration of justice. 
 
 
MONTREAL DECLARATION, UNIVERSAL DECLARATION ON THE INDEPENDENCE OF 
JUSTICE, International Association of Judicial Independence and World Peace (JIWP), 
1983 
 
Court Administration 
2.40 The main responsibility for court administration shall vest in the judiciary. 
 
2.41 It shall be a priority of the highest order, for the state to provide adequate resources to allow 
for the due administration of justice, including physical facilities appropriate for the maintenance 
of judicial independence, dignity and efficiency, judicial and adminstrative personnel, and 
operating budgets. 
 
2.43 The judiciary shall alone be responsible for assigning cases to individual judges or to sections 
of a court composed of several judges, in accordance with law or rules of court. 
 
2.44 The head of the court may exercise supervisory powers over judges on administrative 
matters. 
 
 
FIRST STUDY COMMISSION - JUDICIAL ADMINISTRATION AND STATUS OF THE 
JUDICIARY, CONCLUSIONS, CRITERIA FOR THE ASSESSMENT OF THE WORK OF 
COURTS AND JUDGES, International Association of Judges (IAJ), 1995 
 
Conclusions 
 
It is up to the judiciary itself to identify the rules to be observed in order not only to maximise the 
number of cases liable to be adjudicated, but also in order to assure that the essential 

https://drive.google.com/file/d/0B9IcntdtvWj2U0FrZDJoakRZaVk/view?usp=sharing
http://www.ibanet.org/Document/Default.aspx?DocumentUid=bb019013-52b1-427c-ad25-a6409b49fe29
https://drive.google.com/file/d/0B9IcntdtvWj2Tmk5SWtZS3k0MFU/view?usp=sharing
https://drive.google.com/file/d/0B9IcntdtvWj2Tmk5SWtZS3k0MFU/view?usp=sharing
http://www.iaj-uim.org/iuw/wp-content/uploads/2013/01/I-SC-1995-conclusions-E.pdf
http://www.iaj-uim.org/iuw/wp-content/uploads/2013/01/I-SC-1995-conclusions-E.pdf
http://www.iaj-uim.org/iuw/wp-content/uploads/2013/01/I-SC-1995-conclusions-E.pdf
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requirements of quality be met. Quality must not be disregarded to the benefit of quantity, in the 
very interest of the parties to a case. 
 
To this end, the judicial authorities, availing themselves of their experience, ought to establish 
those rules on a general basis, keeping into account both the scope of the jurisdiction of the 
various courts, and the complexity of certain types of litigation. In particular, it was suggested to 
identify certain types of litigation by a coefficient, in order to avoid that, because of the use of too 
rigorous statistical methods, the above mentioned, particular aspect of the problem be 
overlooked. 
 
In this way the judiciary fully keeps its independence, and gives to the public opinion full assurance 
that the public may rely upon the judges' will to perform their duties with the utmost efficiency. 
 
 
EUROPEAN CHARTER ON THE STATUTE FOR JUDGES AND EXPLANATORY 
MEMORANDUM, Council of Europe, Strasbourg, 8 - 10 July 1998 
 
1.8. Judges are associated through their representatives and their professional organizations 
in decisions relating to the administration of the courts and as to the determination of their means, 
and their allocation at a national and local level. They are consulted in the same manner over 
plans to modify their statute, and over the determination of the terms of their remuneration and of 
their social welfare. 
 
 
DRAFT VADEMECUM ON THE JUDICIARY, EUROPEAN COMMISSION FOR DEMOCRACY 
THROUGH LAW (VENICE COMMISSION), 2008 
 
2.4.5 Administrative Independence 
 
[é] no person can request a report from a judge on any concrete case. 
 

CDL-AD(2005)003 Joint opinion on a proposal for a constitutional law on the changes and 
amendments to the Constitution of Georgia, in cooperation with OSCE/ODIHR, para. 101. 

 
Reporting to the Parliament [é] and to the President of the Republic infringes upon the status 
and independence of the Constitutional Court (such a report is appropriate in the case of an 
ombudsman, who is a parliamentary commissioner). The Constitutional Court communicates with 
other constitutional organs and with the authorities as with the general public through its 
judgements and decisions, which are to be published in the Official Gazette. 
 

CDL-AD(2006)016 Opinion on the Draft Law on the Constitutional Court and 
Corresponding Amendments of the Constitution of the Republic of Moldova, para. 28. 

 
The law also provides for [é] suspension from case hearing [é]. Again, it appears undesirable 
that ordinary law can provide for such matters without any Constitutional guidance. 
 

CDL-AD(2005)003 Joint opinion on a proposal for a constitutional law on the changes and 
amendments to the Constitution of Georgia, in cooperation with OSCE/ODIHR, para. 105. 

 
It would seem that the territorial organisation of the court system under the draft would be based 
on the administrative structure of [a country], both as regards the local general courts of first 

http://www.coe.int/t/dghl/monitoring/greco/evaluations/round4/European-Charter-on-Statute-of-Judges_EN.pdf
http://www.coe.int/t/dghl/monitoring/greco/evaluations/round4/European-Charter-on-Statute-of-Judges_EN.pdf
http://www.venice.coe.int/webforms/documents/?pdf=CDL-JD(2008)001-e
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instance and the establishment of [é] courts of appeal[é]. While the overriding criteria 
determining the territorial structure of the court system should be the needs of the court system 
itself and the facility of access by people to the courts, such a system is acceptable in principle. 
In a new democracy [é] it would however seem preferable to avoid such a link between 
administrative division and court organisation to make it more difficult for the administration to 
exert undue influence on the courts. 
 

CDL-INF(2000)005 Opinion on the draft law of Ukraine on the judicial system, ç General 
Commentsè: çTerritorial organisation è, al. 1. 

 
[é] the power of the President to appoint the chairmen of all courts without any involvement of 
the Council of Justice [é]appears to be problematic. 
 

CDL-AD(2004)044 Interim Opinion on Constitutional Reforms in the Republic of Armenia, 
para. 60. 

 
[The draft according to that] Chief Judges of the various courts with the exception of the Chief 
Judge of the Supreme Court are elected by [the parliamenté] is problematic from the point of 
view of judicial independence. The election of the respective Chief Judge by his peers would be 
preferable. 
 

CDL-INF(2000)005 Opinion on the draft law of Ukraine on the judicial system, under rubric 
çThe appointment of judgesè. 

 
[é] regarding the appointment of senior judges, involving their peers in the appointment process 
would have been more in keeping with the principle of the independence of the judiciary. 
 

CDL-INF(1998)015 Opinions on the constitutional regime of Bosnia and Herzegovina, 
chapter B.I, para. 9. 

 
It would be more prudent to vest [the] authority [to confer senior ranks on judges] in the Supreme 
Council of the Judiciary [than in the President] to avert any risk of the executive influencing judges. 
 

CDL(1999)088 Interim report on the constitutional reform In the Republic of Moldova, 
adopted by the Venice Commission at its 41st Plenary Session (10-11 December 1999), 
para. 26. 

 
[The practice according to which contrary to the principle of budgetary autonomy] the Ministry [of 
Justice] in fact controls every detail of the courts' operational budgets, a practice which contains 
obvious dangers of undue interference in the independent exercise of their functions.  
 

CDL(1995)074rev Opinion on the Albanian law on the organisation of the judiciary 
(chapter VI of the Transitional Constitution of Albania), adopted at the 25th Plenary 
Meeting of the Commission, December 1995 , chapter B.1.i. 

 
[The questions of court budgets and judicial salaries] can and should also be addressed by 
ordinary legislation. In principle, there is no reason why they could not be so addressed in the 
context of a law on the status of magistrates. 
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CDL(1995)074rev Opinion on the Albanian law on the organisation of the judiciary 
(chapter VI of the Transitional Constitution of Albania), adopted at the 25th Plenary 
Meeting of the Commission, December 1995 , chapter B.1.i. 

 
[é] the parliamentary budget battles [é] are undoubtedly of a political nature. [é] While wanting 
to ensure greater independence of judges and courts, and thus to bring about their 
depoliticization,  [by involving the Council of Justice into this battles] it may turn out that they will, 
quite to the contrary, be engulfed in the political debate. Without deviating from the principle of 
having a separate budget for the judiciary and, in order to allow for a de facto judicial 
independence, these of powers and budgetary struggles could rather be left with Minister of 
Justice or the Cabinet as a whole which will feel politically responsible for the treatment eventually 
accorded to the judiciary in the matters of proper funding. 
 

CDL-AD(2002)026 Opinion on the Draft Law on Judicial Power and Corresponding 
Constitutional Amendments of Latvia, para. 48. 

 
An autonomous Council of Justice that guarantees the independence of the judiciary does not 
imply that judges may be self-governing. The management of the administrative organisation of 
the judiciary should not necessarily be entirely in the hands of judges. 
 

CDL-INF(1998)009 Opinion on recent amendments to the law on major constitutional 
provisions of the Republic of Albania, para. 9, repeated in CDL-AD(2007)028 Report on 
Judicial Appointments, para. 26. 

 
While the participation of the judicial council in judicial appointments is crucial it need not take 
over the whole administration of the justice system, which can be left to the Ministry of Justice. 
 

CDL-AD(2007)028 Report on Judicial Appointments, para. 26. 
 
 
FIRST STUDY COMMISSION - JUDICIAL ADMINISTRATION AND STATUS OF THE 
JUDICIARY, THE RELATIONSHIP BETWEEN THE EXECUTIVE AND THE JUDICIARY IN A 
DEMOCRATIC SOCIETY: THE QUESTION IS - WHO SHOULD BE MASTER?, International 
Association of Judges (IAJ), 2008 
 
7.) The following aspects of the structural independence of the judiciary (amongst others) have 
been identified: selection and composition of the Council of the Judiciary, selection and 
appointment of judges, promotion of judges, selection of presidents of court, physical safety of 
judges, salaries pensions and other entitlements of judges, distribution of cases, transfer of 
judges, termination of office of judges, disciplinary procedures against judges, training of judges, 
drafting and spending the budget of the judiciary, internal management of courts. 
These aspects also refer to public prosecutors in countries where they are part of the judicial 
system. 
 
 
THE KYIV RECOMMENDATIONS ON JUDICIAL INDEPENDENCE IN EASTERN EUROPE, 
SOUTH CAUCASUS AND CENTRAL ASIA, OSCE, 2010 
 
Part I ï Judicial Administration 
 

http://www.iaj-uim.org/iuw/wp-content/uploads/2013/02/I-SC-2008-conclusions-E.pdf
http://www.iaj-uim.org/iuw/wp-content/uploads/2013/02/I-SC-2008-conclusions-E.pdf
http://www.iaj-uim.org/iuw/wp-content/uploads/2013/02/I-SC-2008-conclusions-E.pdf
http://www.osce.org/odihr/KyivRec?download=true
http://www.osce.org/odihr/KyivRec?download=true
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1. The administration of courts and the judiciary shall enhance independent and impartial 
adjudication in line with due process rights and the rule of law. Judicial administration must never 
be used to influence the content of judicial decision making. The process of judicial administration 
must be transparent.  








































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































